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Danuta Kabat-Rudnicka*

The European Union as a Security Community
Against the Backdrop of Challenges Caused
by the Global Pandemic**

Abstract

The European Union, the most advanced integrational arrangement of its
kind today, and a model for other regional integration projects, is arelatively
new actor on the international scene. It constitutes a community of values,
a normative power, a cultural and political community, but, above all else,
a security community. And it is to this final dimension that Europe owes
the longest period of peace in its modern history. However, today, faced
with a new reality forged by global changes and the emergence of new
threats, the theoretical construct of the security community, developed
by Karl W. Deutsch, requires new insights and adjustments, including in
relation to the European Union.

The aim of this study is to establish whether, despite the current crisis,
the European Union still meets the criteria of a security community. And
considering the changes that have taken place over the years, the research
problem amounts to the question of whether the concept of security itself,
and thus of the security community, shouldn’t be revised so as to better
reflect the present reality. In turn, the research thesis is as follows: despite
all the difficulties and more or less unprecedented events, especially those
of recent times, the EU meets the criteria of a security community, wherein
it presents an intermediate (halfway-house) solution between a pluralistic
and an amalgamated community.

In support of the presented arguments, primary and secondary sources
will be used, and research methods such as a description, interpretation,
comparison, and critical assessment of the literature will be applied.
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Considerations will start with theoretical issues, followed by a discussion
of the EU as a new actor on the international scene, after which security
factors and their manifestations in the EU will be addressed.

Keywords: European Union, COVID-19, Security Community, Karl
W. Deutsch

Introductory Remarks

Like most salient non-state entities that compete for power and author-
ity, the European Union (EU) is an international organization (IO), albeit
a special kind of organisation. The EU (previously, the European Commu-
nities) not only serves as a common ground for an exchange of views and
ideas, a forum for debates and negotiations, a place where politics is made
and decisions are taken, but it is also an economic, legal, cultural, and polit-
ical community, a community of values, and a normative power. However,
above all else it is a security community. And unlike at the outset of integra-
tion processes, when security lay at the heart of the European project and
contributed to the maintenance of peace in Europe, today it is ideas, values,
norms, rules, principles, common practices, a common identity, welfare,
and the well-being of citizens that make up the essence of the community.

According to Karl W. Deutsch, one of the leading and most influential
theoreticians of international integration, the forms of cooperation which
have materialised in Western Europe are characteristic of a pluralistic secu-
rity community. However, today, following treaty revisions and the current
headway being made towards integration which has manifested itself,
among other things, in new structures, procedures, principles, norms, and
practices, are we still justified in calling this advanced form of coopera-
tion a pluralistic security community, or should we rather label this not yet
fully-fledged political entity with a single centre of power an amalgamated
security community? The absence of a single centre of public authority does
not change the fact that most matters concerning European citizens are
decided by EU institutions rather than by individual states. It should be
pointed out that a security community as a theoretical category, was (and
still is) an innovative concept compared to other, traditional approaches
to international relations and to international integration, in particular.

The EU is currently the most advanced regional integrational ar-
rangement in the world. As a result of transferring competences to the
supranational level, i.e., to EU institutions, or rather — as some would
say — as a consequence of restricting the exercise of such competences at
the national level, a new kind of political entity, indeed a novel type of
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international actor, has been established. This institutionalised form of
collaboration, depending on the perspective adopted, can be seen as an in-
ternational organisation, a quasi-state structure, a polity in its own rights
or, last but not least, a new kind of actor on the international scene.

The current state of the crisis facing the EU, triggered by the global
pandemic and, to some extent, also by Brexit (more in ideational than in
factual terms, as a challenge to the very notion of integration and thus to
the entire European project), as well as by other factors, is not a new phe-
nomenon. As is well known, the EU has to date experienced economic,
financial, migration, and refugee crises as well as a crisis of legitimacy.
And yet these destabilising factors have not brought about its collapse.
On the contrary, in some ways they have strengthened it, and the hope is
that this positive trend will continue in the future.

While it may be a truism to say that every crisis is unique, the recent
SARS-CoV-2 emergency and the concomitant restrictions on economic
activities have, along with national lockdowns, had an impact on virtually
every sphere of people’s lives. Hence, the question that needs to be asked
is how has the current global health emergency affected the very existence
of the EU, and does the EU still meet the criteria of a security commu-
nity? Moreover, given the changes that have taken place in the interna-
tional arena in genere and in the EU in specie over the years, shouldn’t the
concept of security itself, and thus of the security community, be revised
so as to better reflect the present reality, i.e., take into account the non-
military dimensions of security to a greater extent? The thesis that will
be confirmed (or rejected) in this study is as follows: despite all the dif-
ficulties and obstacles encountered, and despite, too, the events (more or
less unprecedented) and crises that have occurred, especially those of re-
cent times, the EU has met the criteria of a security community. Another
question that arises here is whether in the case of the EU we are dealing
with a pluralistic or an amalgamated security community or instead with
a tertium genus that better reflects the present reality?

To substantiate the arguments set out in this paper, primary and sec-
ondary sources will be used, and different research methods applied, such
as a description, interpretation, comparison, and critical assessment of the
literature. The focus of this analysis will be the EU as a supranational in-
tegrational arrangement and at the same time a security community. The
discussion will proceed as follows; first, a number of theoretical issues will
be raised, such as the constructivist turn in international relations and the
concept of the security community. Then, there will be a discussion of the
EU as a new actor on the international scene, after which security factors
and their manifestations in the EU will be addressed.



Studia Europejskie — Studies in European Affairs, 1/2022

A New Paradigm in International Relations

Unlike traditional approaches to international relations that empha-
sise an anarchic international environment and sovereign states as the
main actors, the new paradigm presents the world as less ordered in some
respects and more in others. On the one hand, the world is much more
complex and features many more actors that are different from, and oper-
ate within and outside, sovereign states and that certain variables (social,
economic, cultural, etc.) need to be taken into account alongside political
factors. On the other hand, the world is more ordered with international
relations moving in the direction of a more structured if not hierarchical
system (in line with Hugo Grotius’s concept of a world society) (Lijphart,
1981, p. 234).

The traditional theory of international relations, which focuses on
state sovereignty and international anarchy, provides a platform for three
interrelated theories, namely: world government, the balance of power,
and collective security. The world government theory holds that interna-
tional relations exist in a state of nature, and since anarchy is a source of
conflict, the logical solution would be to conclude a social contract that
would allow for the removal of separate sovereignties and for the estab-
lishment of one sovereign government. The balance of power theory, on
the other hand, holds that anarchy, which comes to the fore in the absence
of sovereign rule, does not necessarily imply disorder, and the struggle
for power which states are forced into by the security dilemma, leads to
equilibrium rather than conflict. In turn, the collective security theory
rejects the possibility of achieving any automatic equilibrium and argues
that states should agree on taking collective action against any aggressor.
Hence, the theory appears to recognise the social contract theory in which
international anarchy is not abolished but weakened, leaving state sover-
eignties intact (Ibidem, pp. 234-235).

As we can observe, the fundamental issue at stake is how to arrange
relations between states in such a way as to reduce (or even eliminate)
anarchy and thus diminish the possibility of conflict, in conditions where
establishing a world government is extremely difficult (if not impossible),
the balance of power mechanism does not guarantee lasting peace, and the
institution of collective security is very weak. One such solution (com-
pared to those presented above) may be to place international relations on
a legal basis by creating a special kind of international organisation, i.e.,
regional integrational arrangements-cum-security communities, which
would impede international anarchy (if not eliminate it altogether) and
reduce the potential for inter-state conflict.

10
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The traditional paradigm implies the establishment of a world gov-
ernment, whereas the new paradigm holds that peace can be achieved by
moving towards a pluralistic world of restrained international law, ex-
panding international cooperation and pluralistic security communities
(Ibidem, pp. 238-239). From the latter perspective, the key to harmonious
international relations is neither the creation of a single global authority,
nor competition between states leading to a balance of power, but rather
through the founding of security communities. This, in turn, implies law-
based international relations, a more orderly and predictable world, and
reduced international anarchy. What is equally important is that the new
paradigm liberates research on international relations from the limita-
tions of the traditional paradigm, i.e., one based on a vision of an anar-
chic world where sovereign states are the only actors on the international
scene. And according to A. Lijphart, the rejection of the uniqueness of
the sovereign state and the blurring of the lines between international and
domestic politics have had two implications, namely that international re-
lations are no longer seen as a qualitatively different sphere from politi-
cal science, which, in turn, means that domestic policy analogies can be
applied at the international level and that international relations can be
treated as a part of the social sciences and can benefit from their knowledge
and methods (Ibidem, pp. 239-240). As for the constructivist argument
that the political order can be conceived as the result of processes of social
interaction, Gunther Hellmann et al. point out that the security communi-
ty approach originated in the desire to transcend the state-centric perspec-
tive of international relations, which, in turn, allows us to conceive of “the
West” as a political space characterised by transnational processes of politi-
cal association and integration (Hellmann et al., 2014, p. 370). The logic
of community challenges the logic of anarchy according to which, despite
occasional efforts to cooperate with one another, the anarchic nature of
the international order prompts states to act in their own interest, thereby
eliminating all prospects for peaceful change (Koschut, 2014, p. 524).

With regard to the theory of international relations, there are a number
of possible ways to explain lasting peace. Structural realism defines peace-
ful change primarily in terms of the ordering function of the interna-
tional system based on the balance of power, alliances and deterrence,
while neoliberal institutionalism views such change through the prism of
mutual gains achieved through institutionalised cooperation and norms.
Constructivism, on the other hand, focuses on changing social and nor-
mative interpretations of the material world as a result of human inter-
action, while the English school shares some features with the security
community, but underestimates the role of transnational and non-state

11
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actors. Finally, democratic peace theory provides some insights into how
security communities develop but its scope is limited to democratic states
(Ibidem, p. 527). These approaches share some characteristics with the
Deutschian concept of a security community (norms, identity, language),
but differ in their treatment of the post-Westphalian system. According to
S. Koschut, the Deutschian concept takes the middle ground between re-
alism and liberal democratic theories in that it rejects the realist approach
that regime type is irrelevant to the study of international peace and
questions the liberal democratic claim that a certain regime type serves
as a prerequisite for peaceful international relations; it also lies between
a state-centric view of neorealism and neoliberalism on the one hand, and
the social ontology of postmodern and reflectivist theories that examine
social interactions and social relations between states and non-state ac-
tors, on the other (Ibidem, p. 528). Furthermore, Koschut accepts the re-
alist assumption that international relations are organised as a system of
states based on the distribution of material power and capabilities, while
at the same time emphasising their social relationships based on shared
understanding, belief systems and narratives (Ibidem, p. 522).

A Constructivist Turn in International Relations
and European Studies

The concept of security, which today is associated more with values,
ideas, identities, and practices than with material forces, fits in with the
constructivist approach to international relations. This also holds true
for the security community.! The term ‘constructivism’ was first applied
to international relations by Nicholas Onuf, but it was not until the early
1980s that it gained in influence, especially in North America, and it was
only in the 1990s that it began to permeate European studies. It should
be pointed out that constructivism in international relations arose in op-
position to the dominant rationalist paradigm and it draws, inter alia, on
Deutsch’s concept of common identities (Czaputowicz, 2015, p. 8).

Constructivism, which focuses on intersubjective ideas, in actual fact
constitutes an empirical approach to the study of international relations
(Jackson, Sgrensen, 2013, p. 213). Constructivists claim that the interna-

! Fotios Moustakis and Tracey German distinguish the following characteristics
of security communities: collective security, joint military planning, integration, un-
fortified borders, free movement of people as well as common definitions of internal
and external threats; hence, security means prosperity, stability and a common des-
tiny rather than the protection of borders against military threats — see Moustakis and
German (2009, p. 6).

12
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tional system is made up of ideas rather than material forces. They main-
tain that structures of human association are primarily determined by
shared ideas rather than by material forces, and that the identities and
interests of actors are constructed by shared ideas rather than bestowed
by nature. And while the former represents an idealist approach and in
its emphasis on the sharing of ideas is social, the latter is a holistic or
structuralist approach given its emphasis on emergent powers of social
structures (Wendt, 1999, p. 1; Wendt, 1995, pp. 71-81).

Constructivism assumes that the milieu in which actors operate is pri-
marily social rather than material, and this is the reference point for under-
standing the ways in which actors’ interests and identities are conceptual-
ised with language as a tool for shaping social reality alongside other idea-
tional factors, such as norms, rules, and decision-making procedures (Skoli-
mowska, 2015a, p. 111). Constructivists assume that norms, values, and
principles shaped by European integration can influence (or even change)
the behaviour and identity of participants, while pointing to processes such
as socialisation, social learning, loyalty transfer, the redefinition of national
interests and the shaping of participants’ identities, norms, values, and in-
terests (Ibidem, p. 111). And it is also the constructivists who introduced
the concept of the security community into analyses of the EU’s common
foreign and security policy, where, by prioritising the establishment of
peaceful relations, war is no longer seen as a tool for settling differences
(Ibidem, p. 127).2 To sum up, the constructivist turn entails a perception
of international relations as a social and political space in which, alongside
states’ interests, the common good, justice, peace, good governance, etc. are
equally important factors; and what is more, within this space issues of mo-
rality and ethics once again play an important role, as does the endeavour to
define and interpret international norms (Skolimowska, 2015b, p. 38).

The notion of peaceful change so distinctive to the Deutschian con-
cept, achievable through the institutionalisation of mutual identification,
transnational values, intersubjective understanding, and shared identities,
comes closest to the constructivist approach, which recognises the impor-
tance of knowledge in the transformation of international structures and
security policy, and thus is the most serious attempt to gauge how the in-

2 Such a community must meet the following criteria: value system compliance,
common lifestyle, expectations of strengthened ties or economic gains, a significant
increase in administrative and political possibilities, social communication channels,
people’s mobility, and diversity of contacts. Charles Taylor adds to this list mutual
responsiveness, the capabilities of core areas and a broadening of the elites, as well
as the reluctance to wage fratricidal war, an outside military threat, and ethnic or
linguistic assimilation, see Taylor (2020, p. 24).

13
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ternational community can shape security policy and create conditions for
lasting peace (Adler, Barnett, 1998c, p. 59). On the other hand, the concept
of the security community shares two basic assumptions with constructiv-
ist theory, namely that the key structures in the state system are intersub-
jective rather than material and state identities and interests are largely
based on social structures rather than grafted exogenously on to the system
by human nature or domestic politics (Acharya, 1998, p. 201).

As for the EU, conceptualising this entity on the basis of the assump-
tions of constructivist theory seems justified, given both its materialistic
features, e.g., a clearly defined territory where EU law is applied and pre-
vails in national legal orders and its ideational underpinnings, such as
ideas, norms, sense of community, common practices, common identity,
solidarity, and trust. And as S. Koschut has observed, it is within the con-
structivist approach that the notion of a security community lies, since
ensuring “dependable expectations of peaceful change” requires lasting
norms and identities that are capable of transforming states’ behaviour
from self-help to trust-building (Koschut, op. cit., p. 525), a goal which
has been achieved within European integration processes.

The Security Community According
to Karl W. Deutsch

In their main research, Karl W. Deutsch and his collaborators define
a security community as one whose members do not engage in physi-
cal conflict but instead settle their differences in other ways.? Deut-
sch distinguishes between two types of security community, namely
the amalgamated and pluralistic. The former emerges when two or more
independent units merge formally into a larger entity with a common
government established as a result of amalgamation, whereas the latter
entails the continued legal independence of separate governments (In-
troduction, 1957, p. 6). In a pluralistic security community, states com-
ply with core values derived from common institutions and are char-

3 “A security-community, therefore, is one in which there is real assurance that
the members of that community will not fight each other physically but will settle
their disputes in some other way”, see Introduction (1957, p. 5). In their definition of
the term, the constructivists Emanuel Adler and Michael Barnett put the stress on
ideational rather than material issues, contending that a community is characterised
by shared identities, values and meanings, multifaceted and direct relations, and reci-
procity as an expression of long-term interests, see Adler and Barnett (1998a, p. 31).
Some authors, relying on empirical research, question some of these assumptions,
especially shared values, raising instead the importance of trust and tolerance, see
Tusicisny (2007, pp. 425-449).

14
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acterised by mutual responsiveness, a sense of we-ness and expectations
of peaceful change (Adler, Barnett, 1998b, pp. 6-7). And even if the
states building a security community are still sovereign in a formal-
legalistic sense, their sovereignty, authority, and legitimacy depend on
the security community (Adler, Barnett, 1998c, p. 36). Another issue is
that both solutions require some level — albeit to varying degrees — of
integration within the community (Moustakis, German, 2009, p. 5) and
thus some kind of organisation at the international level (Introduction,
op. cit., p. 6).

Deutsch’s pluralistic approach is based on the assumption that com-
munication is the cement of social groups in genere and political com-
munities in specie, making it possible for a group to think, see, and act
together. Communication and transaction flows are not only a way of
attracting attention, but also a source of shared identity. Thanks to trans-
actions such as trade, migration, tourism, cultural and educational ex-
changes, and the use of communication facilities, a social fabric is built
not only out of elites but also the masses, thereby instilling a sense of
community based on demonstrations of mutual sympathy and loyalty,
we-feeling, trust and mutual attention, identity in terms of self-image
and interests and mutually successful predictions of behaviour — in short,
a dynamic process of mutual attention, communication, and the percep-
tion of needs and responsiveness in the decision-making process (Adler,
Barnett, 1998b, p. 7).4

As has already been pointed out, security communities can emerge
either through amalgamation or pluralism. An amalgamated commu-
nity may be federal or unitary, but either way it will have one cen-
tral, supreme decision-making centre. In turn, a pluralistic community
preserves the sovereignty of states, while promoting the integration of
people. In other words, it involves a common sense of identity with in-
stitutions and practices strong and widespread enough to assure expec-
tations of peaceful change. And while the creation of such communities
makes war between states highly unlikely, it is not impossible (Taylor,
2020, pp. 23-24).

If we accept that the primary goal of integration is not only to preserve
peace’® but to acquire greater power for general or specific purposes, or
a common identity, then an amalgamated security community with a com-

* See also Deutsch et al. (1957, p. 36), Peltonen (2014, pp. 475-494) and Dougherty
and Pfaltzgraff Jr (1971, pp. 284-287).

3 Karl Deutsch distinguished four main goals of integration, namely: maintain-
ing peace, attaining greater multi-purpose capabilities, accomplishing specific tasks,
and gaining a new self-image and role identity, see Deutsch (1978, p. 271).
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mon government would be the preferred solution; on the other hand, if
the main goal is peace, then the desired approach would be an easier-to-
achieve pluralistic security community (Deutsch, 1978, p. 272).% In other
words, a pluralistic security community would suffice when the keeping of
peace between separate entities is the main political goal, and if the goal is
more ambitious, i.e., not only to maintain peace but also to act as one unit
(a political community), then the striving for an amalgamated security
community would be advisable as a superior solution (Main findings, 1957,
p- 31). And even if an amalgamated security community is more risky for
whatever reason, it would still be more attractive and desirable than any
other alternative. For if it is successful, it will not only maintain peace,
but also provide a source of greater strength as well as a stronger sense of
identity and reassurance for both the elites and masses; and although this
is a much more desirable goal, it will be, like most better solutions, more
difficult to achieve and sustain (Deutsch, op. cit., p. 273).

By defining a security community as “a group of people which has be-
come integrated”, Deutsch did not limit himself to an analysis of inter-state
relations but instead took an individual-societal and a bottom-up approach.
What is more, he never thought of international relations as being limited
to interactions between states, but he rather adopted a cybernetic approach
that focused on transactions between individuals, groups, and societies.

Unlike Deutsch, who claims that states can be embedded in a set of
social relations understood as a community whose fabric can generate ex-
pectations of a peaceful change, other theories of international relations
employ the language of force or refer to institutions whose purpose is to
pursue and maintain peace (Adler, Barnett, 1998b, p. 6). And while most
international relations theories refer to material forces and utilise the lan-
guage of power and a rather superficial concept of society, Deutsch relies
on shared knowledge, ideational forces, and a dense normative environ-
ment (Ibidem, p. 8). What is more, contrary to other integration theories,
especially neofunctionalism, Deutsch’s theory makes it possible to define
the end product of unification processes (Puchala, 1981, p. 156).

Europe and the Issue of Security

Security has always played a central role in European history. Last-
ing peace and security were the pivotal ideas that guided the founders
of the Communities in the 1950s. According to O. Waver, Europe can
be thought of as a security community, a community defied in terms of

¢ Although less demanding, pluralism is the most promising means of eliminat-
ing warfare by fostering consultation, communication, and cooperation.

16



D. Kabat-Rudnicka, The European Union as a Security Community Against...

the absence of war, or, to use the language of Karl Deutsch, as a non-war
community, which has been achieved not by setting up common security
structures, but rather through the processes of securitisation, desecuriti-
sation, and resecuritisation (Waver, 1998, p. 69).

In the post-war period, such issues as the Soviet military threat, the
political menace of communism, the economy, the rebuilding of post-war
Europe, the German question, the need to “anchor” Germany in Europe,
as well as the prioritising of integration over war, were already the subject
of securitisation in Europe (Ibidem, pp. 81-83). Later, in 1960-1985, when
thinking on European security was dominated by neo-functionalism and
Gaullism, and when the sense of an immediate threat was already begin-
ning to fade, security issues tended to be absorbed within the doctrine of
deterrence as Europe entered a period of desecuritisation. Furthermore,
unlike during the early post-war period, when peace-keeping arguments
predominated, efforts focused on making concrete advances in various
areas. Although the neofunctionalists realised the importance of security
issues, this time strategy underwent a process of desecuritisation (Ibidem,
pp. 84-87). From the mid-1980s to the early 1990s, European integration
entered a new phase and security arguments once again began to take
centre stage, partly fuelled by the dangers posed by East-West confronta-
tion resulting from uncontrolled détente as well as by Europe’s declining
share of the global economic market, but also by new issues that emerged
in the post-1989 security debate, such as environmental protection, eth-
nic conflict, organised crime, and terrorism (Ibidem, pp. 87-88). In turn,
the dominant themes in European security identity after 1992 were inte-
gration and fragmentation, which manifested themselves in the anti-EU
discourse promoted by anti-establishment movements which called for
the defence of (national) identity. Integration defends itself because the
alternative is fragmentation, a process which risks destroying the Euro-
pean project and ruling out any possibility of a united Europe for a long
time; hence, integration has become a reference point in European secu-
rity rhetoric, one which, to an ever-greater degree, relies on the security
argument to avoid fragmentation (Ibidem, pp. 89-91). And today, given
the recent spate of crises affecting the continent (economic, financial, mi-
gration and refugee crises, the global pandemic and Brexit) together with
the threat of terrorism and war, we are still in the resecuritisation phase,
which manifests itself in the form of restrictions, however justified, im-
posed on the population with the aim of combating terrorism, illegal bor-
der crossings, and public health emergencies. And as one may notice, the
non-military dimensions of security (economic, financial, health, medi-
cal, environmental, cyber, etc.) have come to the fore, which, however,
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does not mean that the traditional security threats have ceased to exist.
Indeed, nothing could be further from the truth, as military security is
still an issue and even more so than in the past.’

Hence, it is evident that the very existence of the EU (earlier, the Com-
munities) is bound up with issues of security. From the very beginning,
efforts were made to make European countries so interdependent that war
would become unthinkable, thereby laying the foundations for lasting
peace. Because it is not a military alliance, the EU has focused on soft secu-
rity issues, promoting national economies and democratic societies rather
than aiming to build military power (hence, the commonly used phrase
“the EU as a civilian power”). This does not mean, however, that Europe
has abandoned the goal of developing its own military capabilities and de-
fence identity, as evidenced by attempts, albeit unsuccessful, to establish
a European Defence Community and European Political Community. The
importance attached to security was reflected, inter alia, in the so-called pil-
lar structure of the treaties. Justice and home affairs [the area of freedom,
security, and justice under the Treaty of Lisbon (title 5 TFUE)] focused on
internal security (human rights, police and judicial cooperation in the fight
against crime, drug and people trafficking, and terrorism) while the EU’s
common foreign and security policy [the common foreign and security pol-
icy, and the common security and defence policy under the Lisbon Treaty
(title V TUE)], an institutionalised form of intergovernmental cooperation,
focused on external security. In particular, the EU’s security and defence
policy transformed it from a civilian to — as some wish to call it — a military
organisation (Moustakis, German, op. cit., pp. 17-18).8

As has already been mentioned, the EU is a pluralistic security com-
munity that has developed through non-military security channels, i.e.,
through economic and political cooperation. From the 1950s onwards,
firstly the then European Communities and later the EU have engaged
in — to use the words of F. Moustakis and T. German — a non-security re-
sponse to specific security issues, projecting a specific security culture and
identity that differs from territorial or collective defence needs and objec-
tives, and encouraging soft, civilian security measures such as: reconcili-
ation, reforms, constructive dialogue, economic incentives, soft govern-
ance, common security, and non-military responses (Ibidem, pp. 18-19).
In turn, in the post-cold war period, in the face of new challenges and
threats, the EU securitised such issues as: migration, ethnic conflict and

7 Ttis worth emphasising the changing nature of military-type threats related to new
strategies and techniques of combating them and determined by such phenomena as
hybrid wars or new means of the battlefield using drones or other unmanned vehicles.

8 See also Gambles (1995).
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terrorism, and somewhat later other security concerns were identified,
including poverty, open borders, interconnected infrastructure, competi-
tion for natural resources, energy dependency, organised crime and mari-
time piracy (Ibidem, pp. 18-19).° Moreover, according to Moustakis and
German, the EU promotes a broad understanding of security that ranges
from the security of the individual, society, and nation towards the se-
curity of Member States. It is distinguished by its normative and moral
approach in that it promotes peace, human rights and democratic ideals,
and forms part of a broader European security framework along with the
NATO and the OSCE, in which the EU represents economic and political
security, while the NATO is responsible for collective defence and mili-
tary security (Ibidem, pp. 19-20).

As for the recent crisis, namely that triggered by the global pandemic,
the question arises of what the future holds for European economic, mon-
etary and political union; can the EU ensure economic, financial, energy,
environmental, social, medical, cyber, information, military and political
security? And what are the prospects for European solidarity, identity, we-
feeling, and a sense of belonging to a community? And is it still legitimate
to claim that the EU meets the criteria of a security community when states
are retreating towards national positions and invoking national interests?

The European Union’s Response to the Pandemic

Both the financial, economic, migrant and refugee crises of the past, as
well as the more recent emergencies brought on by the global pandemic
and Brexit, have had an impact on the functioning of the EU and thus on
the way we perceive integration processes and the entire European project.

The SARS-CoV-2 virus, which originated in Wuhan, China, and spread
to other countries and continents has become a pandemic with far-reaching
consequences. To combat the disease, states resorted to various measures
such as isolation, social distancing, the closure of borders and the suspen-
sion of international flights, restrictions on the transport of goods and eco-
nomic activity, and shutting down of entire economies and proclaiming
national lockdowns — measures aimed at protecting people’s health and
countries from excessive economic costs and even an economic catastro-

° See also General Secretariat of the Council (2003) and (2010) where a number of
threats to security were identified, such as terrorism, cybercrime, cross-border crime,
violence, natural disasters and those caused by human activity; European External Ac-
tion Service (2016) where threats such as terrorism, hybrid threats, economic volatility,
climate change and energy insecurity were further identified as well as EU Security
Union Strategy: connecting the dots in a new security ecosystem (Communication, 2020d).
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phe, given the low capacity of national health systems, weak social security
schemes, and already heavily indebted economies. These measures, how-
ever justified, resulted in restrictions on the freedom to conduct economic
activities, and even more so in the curtailment of personal liberties. And
since national economies are closely interlinked, the question arose of who
would be responsible for dealing with such issues? Should it be the indi-
vidual states themselves, given that health policy falls within their orbit,
while the EU can only support, coordinate and supplement states’ actions,
or, given the impact of the pandemic on the functioning of the common
market, should the EU take a more active role, not only because the EU
had the means (both legal and financial) to do so, however circumscribed,
especially in the field of public health, but also because this was what was
expected of the EU by states and societies.

The EU already had at its disposal the European Centre for Disease
Prevention and Control — an independent agency, which provides sci-
entific advice, assistance, and expertise (Regulation, 2004), as well as an
early warning and response system for the prevention and control of dis-
eases (Decision, 1998). The European Commission got involved in joint
procurement procedures to ensure advance purchases of medical counter-
measures against serious cross-border threats to health in order to elimi-
nate harmful competition over vaccines and medical equipment. It also
worked out an exit strategy — the Joint European Roadmap towards lift-
ing COVID-19 containment measures (Joint European Roadmap, 2020),
adopted and implemented a regulation establishing export authorisation
for personal protective equipment outside the EU (Commission imple-
menting regulation, 2020), granted relief from import duties and VAT
exemption on the import of goods needed to combat the effects of the
COVID-19 outbreak (Ibidem), set common criteria for legitimate border
restrictions (Guidelines, 2020), green lines for protecting health and en-
suring the availability of goods and essential services (Communication,
2020a), as well as measures focusing on exit strategies, mainly with regard
to social distancing. The Commission also proposed specific measures to
mobilise investments in the health care systems of Member States as well
as in other sectors by mobilising cash reserves in the European Structural
and Investments Funds (Regulation, 2020). It also increased the amount
of de minimis aid granted by states to enterprises (Communication, 2020b),
allowed for the use of domestic funds to ensure access to liquidity and
finance, facilitated COVID-19 research and development, supported the
construction and upgrading of COVID-19 testing facilities and creating
additional manufacturing capacity for products needed to combat the epi-
demic (Communication, 2020c¢).
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The Commission, along with the Member States, is also working on
a common approach to ensuring safe COVID-19 vaccines, coordinating
testing strategies and facilitating the supply of protective and medical equip-
ment. As for other measures, states can make use of the Integrated Political
Crisis Response mechanism (Council Implementing Decision, 2018), which
enables timely coordination and response to crises at the EU level, regard-
less of whether they originate inside or outside the Union.!® Equally impor-
tant are the financial resources the EU has at its disposal and the additional
funds it has for the post-crisis reconstruction of Europe, such as the recently
agreed-upon instrument — Next Generation EU (Regulation, 2021).

The current crisis has clearly shown that the non-military dimensions
of security are more important than ever. In terms of military security,
the Lisbon Treaty provides for a common foreign and security policy
and common security and defence policy, with appropriate procedures,
structures, and institutions,'! as well as capabilities, although limited, in
which the presence of EU institutions is marginal, and cooperation takes
place mainly on an intergovernmental basis. On the other hand, when it
comes to the non-military dimensions of security, the EU, and the Euro-
pean Commission in particular, has engaged in joint efforts in the areas
of health, medicine, the economy, finances, and the law so as to cope ef-
fectively with the consequences of the pandemic.

At this point, mention should be made of two recent initiatives,
namely the already-mentioned recovery plan for Europe, which allows
for the post-pandemic recovery of national economies, and the Confer-
ence on the Future of Europe (CoFoE). In the former case, to finance
Next Generation EU, the Commission is borrowing on the capital mar-
kets, which, in turn, will contribute to capital and banking integration
in the EU; and in the latter case, health policy has become an issue of
the Conference and voices are being raised to make it a shared compe-
tence. The CoFoE will, in all likelihood, have its follow up in the form
of an Intergovernmental Conference (preceded or not by the Conven-
tion) and will introduce changes into the treaties assigning more tools
and hence more competences to EU institutions. Nor should we under-
estimate Brexit, with all its consequences for the common market in
specie and the European project in genere. Hence the efforts to review and
reform the founding treaties so that the EU has the tools it needs and
can use in crisis situations.

10 The said mechanism was activated on the 28® of February 2020 by Croatia.

11 E g the European Defence Agency (EDA), the EU Military Staff (EUMS), the
EU Military Committee (EUMC), Permanent Structured Cooperation (PESCO), the
European External Action Service (EEAS).
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The European Union as a Security Community

Karl Deutsch defined a security community as a group of people who
have achieved such a degree of integration that they do not need to re-
sort to physical violence but can settle disputes in other ways. When ap-
plying Deutsch’s definition to our analysis of the EU as a security com-
munity, given all the changes the EU has experienced so far and against
the background of the current situation in the region and internationally,
a number of issues arise that require closer attention.

The notion that the EU is a security community is a widely held belief.
Assuming that this is the case, what kind of community is it? The con-
cept of a pluralistic security community was coined in the 1950s, when
we were still dealing with European Communities, regional economic or-
ganisations, and with decision-making procedures that allowed Member
States to control legislative outcomes.!? Hence, it was states, and not the
Community itself (the European Economic Community), which decided
on legal acts, and even if they were Community acts and states only acted
as agents of the Community (via the institutions), the claim that there was
a single decision-making centre is difficult to sustain. This is all the more
so as the then Community had narrow competences, largely shared with
the Member States, and lacked the principles that made Community law
(nowadays EU law) what it is today. And now, after all the changes that
the Communities have undergone (legal, political, economic), and with
the EU now enjoying legal personality (article 47 TUE) and exercising
authority over such areas of high politics as justice and home affairs and
foreign, security and defence policy, all this leads to the conclusion that
the EU has evolved beyond a pluralistic community towards something
bordering on an amalgamated community.”®* The EU is not a state, but an
international organisation of a special kind, based on treaties of public in-

12 The situation was different in the case of the European Coal and Steel Commu-
nity, as it was the European Commission (the High Authority) that was responsible
for enacting legal acts.

13 Similarly, Ole Waver claims that given the way security is provided in Europe,
the EU presents itself as an emerging regional polity rather than a set of universal
norms assigning a place to individual states, and for these reasons alone such a se-
curity community does not represent a pluralistic security community, but rather an
in-between form bordering on amalgamation, see Waver (1998, p. 71). This arrange-
ment, which is referred to as an intermediate/in-between solution, is the closest to
a pluralistic security community tightly coupled (a post-sovereign system, equipped
with common, supranational, and transnational institutions, and some kind of a col-
lective security system), according to Waver’s division into loosely and tightly cou-
pled pluralistic security communities. See Adler and Barnett (1996, p. 73).
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ternational law, whose masters are states — high contracting parties. This,
however, does not change the fact that now, after all the treaty changes,
there is hardly any area that, to a greater or lesser extent, does not fall
within the ambit of EU competence.'

Another issue is the current understanding of security itself. Should the
concept of security refer to security in the literal meaning of the word, or
should it rather relate to others, i.e., non-military dimensions of security,
such as: economic, social, medical, health, cyber, environmental, etc.?> In
post-war Europe, security, especially from a military, territorial, and politi-
cal perspective, played a key role. Today, however, welfare and prosperity,
well-being, civil rights and liberties, social security, among many others,
have come to the fore. Thus, as our perception and understanding of power
evolves, so the locus of security has also changed. In other words, we can
observe a shift from the state to the individual, and from the sovereignty
and independence of the state to the security, integrity and identity of the
individual. And once we adopt such a broadly understood notion of se-
curity, the question arises of who is to provide this security? Should it be
the state, because, traditionally, the obligation to ensure security lay with
a state, or should it be the EU, as contemporary threats are not confined
to national borders, but are transnational, if not indeed global, such as the
recent communicable diseases causing worldwide pandemics.

As for the security community, it is not simply about people not resort-
ing to physical violence, or more specifically resorting to military means
to settle disputes, but also, and perhaps most of all, that peoples, societies,
and individuals are integrated so that there is mutual trust and solidarity,
a sense of “we-ness” and responsibility for a common future. Hence, it is
about a community in which security broadly understood is ensured.'

With regard to the current crisis, it has shown that public health is
highly securitised, and what is more, this is not just a national issue. And

4 It was in the 1990s when Koen Lenaerts wrote: “there simply is no nucleus of
sovereignty that the Member States can invoke, as such, against the Community”,
Lenaerts (1990, p. 220).

15 Emanuel Adler and Michael Barnett point out that as the meaning and purpose
of power begins to encompass the ability of a community to defend its values and ex-
pectations of proper behaviour against an external threat and to attract new states with
ideas that convey a sense of national security and material progress, so too the meaning
and purpose of security also begins to change, see Adler and Barnett (1998a, p. 4).

16 We can distinguish between two parallel processes, namely the deepening and
the widening of security. The latter refers to the broadening of our understanding of
the security concept to include non-military security aspects, i.e., it is about securing
objects (space, domain, etc.), while he former relates to entities that provide security,
i.e., it is about security subjects (actors). See also Moustakis (2009, pp. 12-13).
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although health matters can be categorised as complementary EU compe-
tences, and as a consequence states are primarily responsible for them, the
EU has stepped in. It needs to be said that a similar scenario played out
during earlier economic, financial, migration, and refugee crises, but in the
latter case, in particular, the effects were much less severe. Each crisis has
shown that hardly any matter can be classified as national, for either they
are transnational by nature, or given spill-over effects, countermeasures
need to be taken at the EU level, if not even at the global level, to be effec-
tive. The EU has proved that despite difficulties and tensions, it can deal
with the pandemic and its consequences to guarantee the safety of Euro-
pean citizens. Moreover, despite Brexit and the challenges the latter posed
for the European project, it still remains a community.!” The current crisis
does not, strictly speaking, threaten the EU as a security community, as it
does not herald an intra-European war, but rather undermines EU cohe-
sion, both in terms of territory and image, as in the case of Brexit, and
identity, when it comes to extreme-right movements questioning liberal
democracy and its values, primarily the welfare and well-being of citizens.

Conclusions

Security was a matter of special concern for both the European Com-
munities in the past, and the EU today, and it remains a fundamental val-
ue underpinning the European project. Thanks to the progress achieved
in integration, the EU, originally designed as a non-war community, has
evolved into a fully-fledged security community. Karl Deutsch coined the
very concept of security community, which was essentially understood
to mean a non-war (non-aggressive) community, in which states did not
resort to war as an instrument of dispute settlement. And Europe, as it
evolved from a non-war community into a non-military (and military)
security community, achieved a much more solid basis by eliminating the
most dangerous of mechanisms, i.e., deep-seated fears and actions moti-
vated by security threats (Waver, op. cit., p. 104).18

Although it has been criticised for its Eurocentrism, Deutsch’s con-
cept of security community does not easily apply to today’s Europe. But

17 Regardless of the economic and social consequences of Brexit, its destructive
impact on the EU and UK should be assessed in the context of the security community.
Although Brexit does not invalidate NATO’s commitments, it does complicate them,
which, in turn, will necessitate redefining the framework for defence cooperation in
Europe. One thing is certain, Brexit will not help strengthen the security community.

18 See also Konopacki (1998, p. 37) where after Karl Deutsch he writes about war
as a social institution.
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despite criticism and objections, from which no theory is free, the security
community has proved to be an inspiring concept, for it has contributed
to a rethinking of European politics and given rise to many reflections on
the complex issue of European integration, where the rejection of war as
a means of settling disputes corresponds to the transformation of security
itself. This transformation also entails an eclipse of the central position of
the state in favour of non-state entities.

The European project has gone through a number of complex proc-
esses, beginning with post-war securitisation, and, later, state-based dese-
curitisation to reach its current state of post-sovereign non-military re-
securitisation. And as Ole Waver observes, without a central concept of
war, security becomes much more complex, and identities built on this
type of security pose a real obstacle not only to security analysis, but also
to international relations theory, which is poorly equipped to deal with
structured thinking about post-sovereign politics (Ibidem, pp. 105-106).
However, from the very beginning the Communities (and later the EU)
also posed a cognitive challenge to both the theory of international rela-
tions and political theory. And the very concept of security community,
still relevant and even gaining in importance, needs to be reconsidered in
light of the new, rapidly changing situation in Europe and the world.

The concept of the security community offers a new perspective on
the problems of international security and attempts to establish rules and
regulations as well as institutional solutions that would ensure peace be-
tween nations. Compared to the principles of balance of power and collec-
tive security, the concept of security community, derived from the Deut-
schian communication theory, is multifaceted and goes beyond military
strategy and international law to propose a new approach to conflict and
its peaceful resolution.

Today, the international environment contrasts significantly with the
one shaped by the Cold War, which conditioned thinking in terms of secu-
rity communities. However, today’s EU also differs from the first Commu-
nities, which, according to Deutsch, already constituted a pluralistic security
community. And now, with all the changes that have taken place both in the
Communities (and later in the EU) and in the international milieu, and
the new challenges and crises that followed, along with the transforma-
tion of the very concept of security, it is still legitimate to claim that the
EU is a security community, wherein it presents an intermediate (halfway-
house) solution between a pluralistic and amalgamated community, since
it goes beyond a classical international organisation, but at the same time
is not yet a supranational state, and perhaps never will be. And regarding
actions to counteract the effects of the pandemic, there is always a con-
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cern that something more or better could be done; however, in the case of
the EU, we have to bear in mind that it is not a state and operates within
enumerated competences, hence the actions it took under circumscribed
competences allow the conclusion that it has stood the test of the time.
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Introduction

In the political guidelines for the next term of the European Commis-
sion (2019-2024), Ursula von der Leyen stressed the need to reinforce
the transparency of the entire legislative process in the European Union
and announced a partnership with the European Parliament and the EU
Council to enhance transparency (European Commission, Directorate-
General for Communication, Leyen, 2020). According to the words of the
President of the European Commission, “as institutions, we serve citi-
zens, so they should know with whom we meet in our work, with whom
we conduct talks, and what position we hold in them” (Ibidem). In 2021,
the Eurobarometer survey demonstrated that 49% of Europeans trust the
European Union, while the level of trust of Europeans in relation to in-
dividual EU institutions is as follows: the European Commission 50%,
the European Parliament 53%, and the European Council 47% (European
Commission, Directorate-General for Communication, 2021). Time and
again, articles appear in the press which concern lobbying in the Euro-
pean Union. To give one example, there was an article published by the
French daily “Libération” at the end of 2021, or publications concerning
the disclosure of internal Google documents regarding campaigns against
lawmakers in the EU on the proposed provisions of the Digital Markets
Act (DMA) and the Digital Services Act (DSA) (Quatremer, 2021; Es-
pinoza, 2020). Meanwhile, the technology sector is the largest lobbying
sector in the EU, ahead of sectors such as pharmaceuticals, fossil fuels, fi-
nance, and chemicals. Despite the diverse structure of lobbyists for digital
economy policy in the EU, there is a domination of ten key players, whose
expenditure on lobbying activities amounts to over €32 million annually
(Corporate Europe Observatory, LobbyControl, 2021, p. 6).

Lobbying in the European Union -
An Outline of the Issue

Lobbying should be interpreted as a form of participation in the deci-
sion-making process, which consists in representing positions by various
interest groups and other entities with legal means (Wiszowaty, 2021; Bi-
tonti, Hogan, 2021). Article 11 of the Treaty on European Union (herein-
after: TEU) expresses the principle of the so-called participatory democ-
racy, whereby EU institutions are open to participation in the decision-
making processes of citizens and their organisations. For a longer time
period, the indicated provision was the only one relating to the function-
ing of interest groups and the right of lobbying (Wiszowaty, 2018, p. 81).
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Pursuant to Art. 11 para. 1 TEU: “the institutions shall, by appropriate
means, give citizens and representative associations the opportunity to
make known and publicly exchange their views in all areas of Union ac-
tion” (Treaty on European Union, 2016). This phrase provides the legal
basis for horizontal civil dialogue, but the legislator should further iden-
tify the specific measures which it deems necessary to meet the resource
requirement (EESC, 2010).

The activity of the various kinds of entities that operate in the sphere of
lobbying has become an essential part of the EU decision-making process
(Coen, Richardson, 2009, p. 3; Doliwa-Klepacka, 2011). Article 11 para.
2 TEU provides: “the institutions shall maintain an open, transparent
and regular dialogue with representative associations and civil society”
(Treaty on European Union, 2016). The reference to representative asso-
ciations primarily alludes to organised interest groups that lobby in an at-
tempt to influence economic and political decisions made by EU institu-
tions (Blanke, Mangiameli, 2013). Lobbying, as a phenomenon, is a fully
accepted and legal action in democratic systems (Greenwood, Thomas
1998). The openness and transparency of the lobbying process, laid down
in art. 11 para. 2 TEU, comprises an important step towards controlling
associations and avoiding non-transparency (Grad, Frischhut, 2019). All
the more so as a large majority of pressure groups represent economic and
commercial interests, and their ultimate objective is to gain economic ad-
vantages (Blanke, Mangiameli, 2013).

In the European Union, considering the specificity and the very broad
range of decision-making competences, information is perceived as a crit-
ical commodity (Doliwa-Klepacka, 2014). It also plays an indicated role
in lobbyists’ activities, as access to information marks the beginning of all
lobbying activities (Coen, Katsaitis, Vannoni, 2021, p. 176; Graniszewski,
Pigtkowski, 2004, p. 32). A vital element of the regulation of lobbying
activities is to ensure the transparency of the decision-making process
in the European Union and access to all documents related thereto, es-
pecially the so-called trialogues — formal trilogue meetings (Wiszowaty,
2018, p. 94; Brandsma et al., 2021). Trialogues are a particular form of
the decision-making process in the Union which involves representatives
of the Council, Parliament, the Commission, and representatives of the
Member States. The documents exchanged during informal trialogues
are not made available to the public in a proactive manner, which is an
expression of a lack of transparency (Brandsma, 2019). The founding trea-
ties include the citizen’s right to access information, which is currently
expressed in Art. 15 sec. 3 TFEU and Art. 42 of the EU Charter of Funda-
mental Rights (Treaty on the Functioning of the European Union, 2016;
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Charter of Fundamental Rights of the European, 2016). As the notions of
lobbyist and lobbying are sometimes perceived pejoratively in the public
opinion, official documents of the European Union have adopted neutral
wording, based on the terms: representative of interest groups and repre-
senting interest groups (Doliwa-Klepacka, 2011).

The Conditionality Principle in the IAMTR

Four years of negotiations have resulted in the adopting of the Interinsti-
tutional Agreements of 20 May 2021 between the European Parliament, the
Council of the European Union, and the European Commission on a man-
datory transparency register (hereinafter: IAMTR). Interinstitutional agree-
ments represent an instrument of the EU’s internal law and a common way
of establishing the principles of cooperation between EU institutions in se-
lected areas (Kenig-Witkowska, F.azowski, 2019, p. 217; Obradovic, 2009, p.
318). The signatory institutions of the IAMTR have committed to make the
register compulsory for certain interest representation activities (Interinsti-
tutional Agreements, 2021). Pursuant to Art. 2 h IAMTR, the conditionality
principle means that an interest representative must be entered in the regis-
ter in order to carry out some activities covered by this document (Ibidem).
By the end of 2021, over 13,000 entities were registered, and in order to
meet the new requirements resulting from IAMTR, the entries are to be
updated by March 19, 2022 (Transparency Register, 2021).

The conditionality principle and supplementary measures adopted in
the document are intended to set transparent and ethical high standards
for the representation of interest groups in the EU. Accordingly, registra-
tion is voluntary, but if representatives of interest groups are seeking to
carry out specific activities against the institution that have introduced
such a measure, they must obtain an entry in the register (Secretariat
of the Register, 2021b). Pursuant to Art. 5 IAMTR, individual signa-
tory institutions implement the principle of conditionality by means of
individual decisions made on the basis of their internal organisational
powers (Interinstitutional Agreements, 2021). Signatory institutions may
also adopt complementary transparency measures, encouraging registra-
tion and strengthening the common registry framework. The purpose of
these measures is to promote adherence to registry rules and the code of
conduct by offering benefits in exchange for entry. The conditionality
and complementary transparency measures taken by the European Parlia-
ment, the Council of the European Union, and the European Commission
are made public on a regularly updated register website.

As distinct from the previously-binding Agreement between the Parlia-
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ment and the European Commission on the transparency register for or-
ganisations and self-employed individuals in EU Policy-making and Policy
implementation from 2014 (hereinafter: ATR), IAMTR includes the Coun-
cil of the European Union. Pursuant to Art. 3 sec. 1 of the EU Council
Decision 2021/929, registration in the Transparency Register is a condition
for holding a meeting of interest representatives with the Secretary-General
and the Directors-General of the General Secretariat of the Council (Coun-
cil Decision EU, 2021). The regulation excludes permanent representative
offices of the Member States, which, according to Emilia Korkea-aho, are
the most obvious addressees of lobbying (Korkea-aho, 2021b).

Pursuant to Art. 11 IJAMTR, conditionality measures and complemen-
tary transparency measures may be taken by EU institutions, bodies, of-
fices, and agencies other than the signatory institutions, as notified by the
register management and published on the register’s website. Based on
Art. 12 IAMTR, Member States may also adopt conditionality measures
and complementary transparency measures with regard to their perma-
nent representations in the EU, in accordance with national law (Interin-
stitutional Agreements, 2021). An evaluation of the performance adopted
pursuant to Art. S ITAMTR will be made by the signatory institutions by
2 July 2022 and at regular intervals thereafter.

An applicant is eligible for entry in the register if that applicant, as
an individual or legal person, or formal or informal group, association or
network, carries out activities falling within the scope of the register and
adheres to the code of conduct set out in Annex I to the IAMTR. It is
the duty of the registered entity to conduct activities in accordance with
sixteen balanced provisions and principles which make up the code of
conduct. Moreover, the registered entity is obliged to inform the person-
nel and their representatives about the rules and regulations. Information
reported to the register by entities shall be complete, up-to-date, correct,
and not misleading (Ibidem). In 2020, monitoring activities included
quality control carried out on almost 5,000 entries, as a result of which,
27% of the registered entities subject to control were removed from the
register due to ineligibility or failure to update the entry (Secretariat of
the Register, 2021a).

Activities of Interest Representatives in the IAMTR

Pursuant to Art. 2 a) IAMTR “interest representative means any natu-
ral or legal person, or formal or informal group, association or network,
that engages in covered activities” (Interinstitutional Agreements, 2021).
The document assumes that representing interest groups, in accordance

35



Studia Europejskie — Studies in European Affairs, 1/2022

with Art. 3 sec. 1, “shall cover activities carried out by interest representa-
tives with the objective of influencing the formulation or implementation
of policy or legislation, or the decision-making processes of the signa-
tory institutions or other Union institutions, bodies, offices and agencies,
without prejudice to Article 4” (Ibidem).

In 2016, the European Commission brought forward an Interinsti-
tutional Agreement on a Mandatory Transparency Register, proposing
to understand advocacy as “activities which promote certain interests by
interacting with any of the three signatory institutions, their members or
officials” (European Commission Proposal, 2016). The ATR defines ad-
vocacy as covering “all activities carried out with the objective of directly
or indirectly influencing” (Agreement, 2014). Indirect influence was un-
derstood as influencing by using funds such as the media, public opinion,
conferences or social events addressed to EU institutions (Ibidem). The
definition brought forward by the European Commission excludes indi-
rect lobbying, which would be a significant step backwards towards the
optimal regulation of lobbying activities in the European Union (Oluwole,
2019). Thus, tactical and strategic advice from, among others, law firms,
consulting companies or former EU officials, was omitted (Ibidem).

The activities covered by the agreement include, for example: a) or-
ganising and participating in meetings, conferences or events as well
as engaging in any similar contact with EU institutions; b) contribut-
ing to or participating in consultations, hearings or other similar initia-
tives (e.g., expert groups or intergroups); ¢) organising communication
campaigns, platforms, networks, and grassroots initiatives; d) preparing
or commissioning the preparation of political documents and positions,
amendments, polls and analyses, open letters and other types of commu-
nication or information materials, and commissioning and carrying out
research (Interinstitutional Agreements, 2021).

The activity of most entities engaging in representing interest groups
is characterised by great variety and often goes beyond strictly lobbying
activities (Doliwa-Klepacka, 2014, p. 111). The definition of an interest
representative in the IJAMTR is derived from the performance criterion.
The activities of an interest representative are included in the scope of
the register, regardless of the means or channel of communication used
for this purpose and where they are undertaken. Non-influencing activi-
ties that monitor changes in EU law or policy for scientific or journalistic
purposes, personal interests or law enforcement purposes fall outside the
scope of the register (Secretariat of the Register, 2021b). Both the ATR
and IAMTR contain several problematic exemptions to registration that
may undermine transparency (Ammann, 2021).
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Objective Exclusions in the IAMTR

Under Art. 4 sec. 1, IAMTR cannot be deemed to represent interest
groups: providing legal advice or other professional advice when: “1 it
consists of representing clients in the context of conciliation or mediation
procedure aimed at preventing a dispute from being brought before a ju-
dicial or administrative body; 2 the advice is given to clients to help them
ensure that their activities comply with the existing legal framework;
3 it consists of representing clients and safeguarding their fundamental
or procedural rights, such as the right to be heard, the right to a fair trial,
and the right of defence in administrative proceedings, and includes ac-
tivities carried out by lawyers or by any other professionals involved in
representing clients and safeguarding their fundamental or procedural
rights” (Interinstitutional Agreements, 2021). The term “client” is de-
fined in Art. 2 d IAMTR as “any interest representative that has entered
into a contractual relationship with an intermediary for the purpose of that
intermediary advancing that interest representative’s interests by carrying
out covered activities”. On the other hand, “intermediary” in accordance
with Art. 2 e IAMTR means “any interest representative that advances the
interests of a client by carrying out covered activities” (Ibidem).

Entities providing legal advice or other professional advice, which are
not covered by the above-mentioned exemptions, and carrying out ac-
tivities related to the representation of interest groups towards the EU
institutions on behalf of their clients, are treated as representatives of in-
terest groups, engaged in activities covered by the register and qualify for
entry (application for entry) in the register (Secretariat of the Register,
2021b). One of the leading law firms, not registered in the Transparency
Register, describes itself as “the power of political lobbying in the EU”,
employing, among others, former EU officials and politicians (Law Firm,
2021). On its website, it provides information about, inter alia, addressing
EU lawmakers to emphasise Huawei’s compliance with EU standards and
strengthening the company’s credibility at risk, due to concerns about its
product cyber-security, or other lobbying activities undertaken, for exam-
ple, in the case of the so-called Panama Papers (Ibidem).

In the ATR, the exclusions relating to legal advice and other types
of specialist advice are contained in para. 10. The aforementioned regu-
lation exempts from registration, among others, activities consisting in
“advisory work and contacts with public bodies in order to better inform
clients about a general legal situation”, or preparing analyses and research
for clients on “potential impact of any legislative or changes with regard
to their legal position or field of activity” (Agreements, 2014). The ATR
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indicates that it is subject to entry in the register of legal and other spe-
cialist advisory services consisting in “the provision of support via rep-
resentation or mediation, or of advocacy, including argumentation and
drafting” and “the provision of tactical or strategic advice, including the
raising of issues the scope of which and the timing of communication of
which are intended to influence the EU institutions, their Members and
their assistants or their officials or other staff” (Ibidem). Emilia Korkea-
aho indicates that the scope of the activities which are exempt and non-
exempt from registration, and related to legal advice in the ATR, has not
been clearly delimited (Korkea-aho, 2021a). In addition, Korkea-aho has
identified the restriction on the preparation of analyses of legislative or
regulatory changes for clients as being problematic, as the preparation of
the indicated analyses comprises the focal point of the activities of non-
lawyer lobbyists (Ibidem). According to the ATR, lawyers who prepared
the above-mentioned analyses were not subject to entry in the register,
unlike other entities providing the services in question (Ibidem).

In response to a public consultation of the European Commission on
the proposal for a mandatory transparency register, the Council of Bars
and Law Societies of Europe made a postulate referring to the need to
clearly define the activities leading to registration and to cover only activ-
ities in which there is direct contact with officials of the EU institutions
(CCBE, 2016). Pursuant to para. 7 of the ATR, “preparing, circulating
and communicating letters, information material or discussion paper and
position papers” (Agreement, 2014) was recognised as an activity subject
to registration (Ibidem). In a CCBE assessment, the preparation of the
indicated documents is subject to professional secrecy, and the indicated
activity is confidential in relation to third parties (CCBE, op. cit.).

The final draft report of the European Parliament’s Committee on
Constitutional Affairs, prepared under the supervision of Sven Giegold,
formed the basis for the adoption, by the European Parliament, of a reso-
lution on countability, transparency, and reliability in EU institutions
(European Parliament Resolution, 2018). The document includes, among
others, recommendations regarding the legal regulation of lobbying.
Item 17 underlines the obligation to impose upon consulting companies,
law firms, and advisers running their own businesses, the commitment
to define the exact scale of activities covered by the register, while item
18 indicates in the register all clients on whose behalf they conduct busi-
ness representing interests in order to ensure transparency (Ibidem). The
Parliament also concludes that it “welcomes the decisions taken by vari-
ous bars and law societies in recognizing the differences between court-
related activities of lawyers and other activities falling within the scope
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of the Transparency Register” (Ibidem). This distinction is a major issue,
and the regulation should be specific and exclude any gaps that could be
exploited by lobbyists-lawyers to avoid registration (Wiszowaty, 2018,
p. 90). Marcin Wiszowaty claims that the decisions of legal self-govern-
ments and the institutional agreement between EU bodies are acts of too
low rank to modify the provisions on the practice of legal professions and
professional secrecy (Ibidem).

IAMTR indicates that registration excludes the activity of “making
submissions as a party or a third party in the framework of a legal or ad-
ministrative procedure established by Union law or by international law
applicable to the Union”, e.g., in EU competition law proceedings or trade
(Interinstitutional Agreements, 2021). It is not considered as interest rep-
resentation to take a position on the basis of a contractual relationship with
the Commission, Parliament or Council or on the basis of a grant agree-
ment from Union funds (Ibidem). The indicated exclusion also encompass-
es circumstances where, on the basis of a public procurement contract (con-
cluded with the Commission, Parliament, Council) or a contract for grant-
ing subsidies from EU funds, the position on behalf of this entity is taken
by an intermediary based on the power of attorney granted (Secretariat of
the Register, 2021b). Another limitation concerns the activities of social
partners participating in the social dialogue in accordance with Art. 152
TFEU; a similar exclusion is contained in para. 11th ATR (Interinstitu-
tional Agreements, 2021; Agreement, 2014). The activities of organisations
which represent the interests of employers and employees and which act
as social partners in the European Social Dialogue are excluded from the
register, but when employers’ or employees’ organisations conduct bilateral
discussions to promote their own or their members’ interests, they are sub-
ject to registration (Secretariat of the Register, 2021b).

Exemption from registration is subject to “making submissions in re-
sponse to direct and specific requests from any the Union institutions,
their representatives or Staff, for factual information, data or expertise”
(Interinstitutional Agreements, 2021; Agreement, 2014). Thus, an expert
in a specific policy or scientific field does not act as a representative of
interest groups when he is contacted by a representative or staff member
of the EU institutions with a concrete request (Secretariat of the Register,
2021Db). A similar exclusion was contained in para. 12 ATR, and, as Stijn
Smismans notes, “the Register has thus strong limitations since most
formal consultation mechanisms do not fall in its field of application”
(Smismans, 2014).

The scope of agreement fails to include “activities carried out by natu-
ral persons acting in a strictly personal capacity and not in association
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with others”. However, activities of natural persons associating with oth-
ers aimed at representing common interests, for example grassroots or
other movements of civil society, are subject to registration (Interinstitu-
tional Agreements, 2021; Secretariat of the Register, 2021b). The activi-
ties covered by the registration excluded “spontaneous meetings, meet-
ings of a purely private or social character and meeting taking place in
the context of an administrative procedure established by the TEU or
TFEU or legal acts of the Union” (Interinstitutional Agreements, 2021).
The guidelines clarify that spontaneous meetings should be understood
as meetings that are unplanned and unsettled (Secretariat of the Register,
2021b).

Subjective Exclusions in the IAMTR

The registration excludes activities performed by the following enti-
ties: “public authorities of Member States, including their permanent
representations and embassies, at national and subnational level” and
“associations and networks of public authorities at Union, national or
subnational level, on condition that they act exclusively on behalf of the
relevant public authorities” (Interinstitutional Agreements, 2021). Public
authorities at the sub-national level are federal states, regional, munici-
pal, and other local authorities as well as national regulatory authorities
and independent administrative bodies established by Member States
(Secretariat of the Register, 2021b). The aforementioned resolution of the
European Parliament contained a demand in relation to Art. 4 sec. 2 and
art. 5 sec. 2 TEU to exclude democratically elected state institutions at the
national, regional, and local level from registration (European Parliament
resolution, 2018). This postulate was justified by the multi-level nature
of the governance system in the European Union (European Parliament
resolution, 2018; Kurczewska, 2021).

The agreement also excludes activities performed by “intergovernmen-
tal organizations, including agencies and bodies emanating from them”
and “public authorities of third countries, including their diplomatic
missions and embassies, except where such authorities are represented by
legal entities, offices or networks without diplomatic status or are repre-
sented by an intermediary” (Interinstitutional Agreements, 2021). Thus,
registration is required for law firms and professional consulting compa-
nies hired by governments and public authorities of non-EU countries,
acting on their behalf, aimed at representing interest groups towards the
EU institutions (Secretariat of the Register, 2021b). An entity that is a le-
gal person, an entity or a network with no diplomatic status is considered
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to be a representative of interest groups (e.g., a public-private partnership
or a government investment fund or investment agency, without diplo-
matic status) carrying out activities related to the representation of inter-
est groups towards the EU institutions on behalf of the government or
public bodies outside the European Union (Ibidem). In accordance with
para. 15 TRA, registration was not applicable to “Member States’ govern-
ment services, third countries’ governments, international intergovern-
mental organizations and their diplomatic missions” (Agreement, 2014).
This implies that, among others, corporations or associations based in
third countries were subject to registration, which in practice sometimes
led to a joining forces of third-country governments with entities from
these countries, representing industry interests (Korkea-aho, 2016). The
indicated practice took place, for example, regarding Big Tech’s activities
towards provisions of the Digital Markets Act (DMA) and the Digital
Services Act (DSA) (Clarke, Swindells, 2021).

The exemption from registration also covers political parties (except
for organisations established by or associated with political parties) and
churches, associations, religious communities (also philosophical and
non-confessional organisations, referred to in art. 17 TFEU), with the
exception of offices, legal entities or networks established to represent
those entities in relations with the Union’s institutions (Interinstitutional
Agreements, 2021).

Conclusions

Lobbying in the European Union is determined through the prism of
its institutional model. Lobbying activities are seen as something integral
which influences strategic decisions taken in the European Union. Entities
undertaking lobbying activities in EU institutions impact the decision-mak-
ing processes in (among others) the European Commission, the European
Parliament, and the Council of the European Union. A number of EU enti-
ties undertake lobbying activities, which are varied in terms of their internal
structure, forms of lobbying, and the methods and strategies used.

In the EU, lobbying is a fully accepted and legal action. In legal sys-
tems where lobbying is normatively regulated, regulations are aimed at
enhancing the transparency of the decision-making process and law-mak-
ing. Controlling the exertion of influence of specific interest groups on
decision-makers is expected to result in restricting unlawful practices.

The effectiveness of legal regulations on lobbying is determined by
their consistency and the absence of loopholes. The previous TRA regu-
lation took into account numerous exclusions, both subjective and ob-
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jective, to registration in the Transparency Register. A number of exclu-
sions were also included in the current IAMTR regulation, although the
positive aspects of IAMTR should be indicated by the application of the
Transparency Register also to the EU Council, and the lobbying activities
of non-EU countries when they are run by intermediaries without diplo-
matic status. Furthermore, meetings of lobbyists with the Secretary-Gen-
eral and the Directors-General of the General Secretariat of the Council
of the EU have been made conditional on an entry in the Transparency
Register, and the register will be open to the voluntary participation of
other EU institutions, bodies, offices, and agencies.
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Introduction

Various theoretical paradigms in scholarly analysis have contributed to
our understanding of post-communist transformations. Some strands of
research focus on the immediate communist past as the main constraint
on post-1989 transformations, while others attempt to transcend the spe-
cificities of post-communism and integrate the study of the region into
a general study of comparative politics. Other researchers have explored
historical and cultural contexts and their role in shaping the outcomes
of transformation (Ekiert, 2014). Relatively little scientific attention has
been dedicated to questions of civic involvement in post-transition socie-
ties that go beyond standard political participation (e.g., party member-
ship, electoral participation, protest, etc.). The advocacy strategies and
tactics of interest groups trying to engage in the political decision-making
process received even less attention until recently (Rozbicka et al., 2021;
Dobbins, Riedel, 2021).

This article partially addresses this deficit by exploring interest repre-
sentation preconditions as seen by interest groups in the two Central and
Eastern European (CEE) illiberal democracies of Poland and Hungary.
We use the term “illiberal democracy” to describe neo-authoritarian set-
tlements, keeping in mind that some scholars treat it as an example of
neologism and consciously reject it from the scientific dictionary, argu-
ing that only a liberal democracy can be a democracy (Giannakopoulos,
2019). Both countries have evolved in various historical contexts, both
in the distant past and contemporarily and share many common experi-
ences including the communist past, a democratic transition, EU mem-
bership and, most recently, a turn towards a populist-authoritarian agen-
da (Riedel, 2020). The current political leaders of Poland and Hungary
also openly express the perceived community of values both in domestic
political discourse and internationally. After the parliamentary elections
in 2010 (Hungary) and 2011 (Poland), Jarostaw Kaczynski, the leader of
PiS (Prawo 1 Sprawiedliwos¢ — the Law and Justice party) declared: “I am
deeply convinced that the day will come when we will have Budapest in
Warsaw”. This statement illustrates how strongly the policy visions and
trajectories of the two countries are intertwined, making them the most
obvious examples of illiberalism in the region (Cianetti et al., 2018).

Although the literature widely explores the influence of different
types of interest groups on decision-making processes (Kliiver, Saurug-
ger, 2013), the impact of political structures on interest groups (Beyers,
2008), and democratic backsliding across the CEE (Bustikova, Guasti,
2017; Pirro, Stanley, 2021), there is limited empirical research on how
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exactly the right-wing populist governments and illiberal tendencies have
impacted interest groups’ activities. The aim of this article is to better
understand the preconditions for policy-making processes in illiberal Po-
land and Hungary from the perspective of interest groups as important
players in post-communist democracies. Due to our having no tools to
properly examine the response of interest groups to illiberal tendencies in
the form of adaptive advocacy patterns, in this article we focus only on the
description of the new preconditions for interest representation through
the eyes of the members of these organisations.

A framework of interest representation at the national level is defined
by institutional environment and opportunity structures. In this paper, we
pay special attention to factors such as the perceived policy coordination
between state and interest groups, the density of interests, the frequency
of consultations with governments, and the opportunity of gaining access
to governing parties.

Illiberalism in Poland and Hungary

Prominent observers of democratisation processes in the CEE char-
acterise the previous decade of 2010 to 2020 as a period of democratic
recession, rollback, erosion, meltdown, setback, and even decline. Others
would rather say that it is the flawed understanding of the early post-
Cold-War transitions that generated overly optimistic expectations which,
when not realised, produced exaggerated pessimism and gloom (Levitsky,
Way, 2015). In 2015, Philippe Schmitter claimed that the developments
in the CEE do not mean dismantling or destroying democracy, but rather
a change in how it is practiced. This optimism was grounded on the as-
sumption of better and better democratically educated citizens who have
access to vast sources of independent and critical information. Simultane-
ously, the charm of the West as the “promised land” has faded away — the
collapse of the Soviet-style “people’s democracy” has deprived Western
democracies of one of their main bases of legitimacy, that is the alterna-
tive and superior political system over their communist rivals. Yet transi-
tory reforms, conducted in the spirit of neoliberalism, failed to produce
the promise of continuous growth, fair distribution, and equality. There-
fore, democracy is not in decline, nor is it backsliding, but it is rather in
crisis and in the process of transition from one type to another, although
it is not clear what the changes may bring (Schmitter, 2015).

Democratic backsliding in the region was not only expected, but also
anticipated, as a side-effect of the elite-driven (permissive consensus) and
incentive-driven (Europeanisation) post-1989 reform processes. Such fore-
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casts rested on the assumption that post-communist elites and societies in
general had not internalised liberal-democratic values and would stretch
(or even violate) constitutional norms if they could. Now that the predicted
democratic backsliding has actually begun, various analyses examine cross-
national variations in the forms and extent of backsliding and alternative
ways of motivating elites to preserve liberal institutions. Democracy needs
democrats and predominantly democratic citizens. However, civil societies
are traditionally weak in countries with a post-communist legacy (Howard,
2003). The observed low levels of citizens’ democratic activism and engage-
ment as well as the weakly embedded institutions in post-communist re-
gions’ democracies have been identified as the consequences of legacies of
the previous system legacies (Dawson, Hanley, 2016).

Historical, empirical knowledge suggests that troubled democracies
are now more likely to backslide. Democratic erosion is believed to be
better than democratic cataclysm since it is less prone to prompting vio-
lence. Yet incremental decline still imposes important challenges to the
democratic world. Democracy backsliding may be defined as the weaken-
ing or disassembling of a given set of democratic institutions and yet can,
ironically, sometimes deepen rather than destroy democracy. Contempo-
rary forms of backsliding are profoundly ambiguous — the new forms of
democratic backsliding are legitimised through the very institutions that
democracy promoters have prioritised: national elections, voting majori-
ties in legislatures and courts, and the rule of the law that majorities pro-
duce (Bermeo, 2016).

Until EU enlargement, all CEE states (subject to the conditionality
mechanism and Europeanisation pressures) moved in the same general
direction of a market economy based on private ownership and liberal
democracy with effective systems of checks and balances guaranteeing the
rule of law. The coexistence of democratic transition and consolidation
in the CEE while integrating into Western European structures brought
about expectations that EU membership would bring about further de-
mocratisation. However, post-accession Poland and Hungary (and, to
a lesser extent, also other post-communist countries) witnessed a demo-
cratic regression, proving the inefficiency of post-enlargement condition-
ality (Riedel, 2020). Viktor Orban’s Hungary desperately worked to be
the first post-socialist democracy to join the club of autocracies (Kornai,
2015). Since 2015, it has been accompanied by Poland, which means that
more than half of the citizens of Central Europe again do not live under
the umbrella of liberal democracy any more (Sata, Karolewski, 2019).

In the space of a few years, the position of both countries in interna-
tional rankings has fallen. According to the Transformation Index BTI
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(Bertelsmann Index), both Poland and Hungary are “democracies in con-
solidation”. The same report describes Polish democracy as “good” with
Hungary’s as “moderate”. Both countries have also fallen in the Corrup-
tion Perception Index. Hungary scores 44/100 points, and Poland 58/100
(Transparency International Corruption Perception Index, 2019). Under
the Orban government, media freedom in Hungary has consistently de-
creased. He has also forced the closure of the Central European Univer-
sity (Amnesty International, 2018, p. 188). In Poland, Jarostaw Kaczynski
holds political control over the judiciary (Freedom House, Freedom in
the World, 2019, p. 11). Furthermore, according to the Nations in Transit
report, highlighting the state of democracy in post-communist states, in
2020, Poland became the second EU Member State to lose its full demo-
cratic status, joining Hungary (Freedom House, Nations in Transit, 2020,
p. 3).

The existence of a legal framework for lobbying is perceived as a part
of the institutional infrastructure for the development and stabilisation of
liberal democracies (Laboutkova, Vymeétal, 2019), contributing to a more
transparent inclusion of interest groups in the policy-making process
(Rozbicka et al., 2021). Illiberal drift is accompanied by a rather weak and
facade-like regulatory framework for advocacy, including lobbying. Sur-
prisingly, some of the earliest efforts to regulate lobbying and establish
official registers of lobbyists occurred in the post-transition CEE. These
legal conditions have, recently, changed substantially. In Poland, the ef-
fectiveness of advocacy regulations, introduced in 2005, as well as the
quality of their implementation are often criticised (Vargovcikova, 2017,
p- 254). Since the right-wing government came into power, the number
of lobbyists registered in the parliament has constantly fallen. Although
the lobbying law is still in force, in 2019 Jarostaw Kaczynski, the Presi-
dent of the Law and Justice party, forbade parliamentarians of this party
from participating in lobbying-oriented meetings. Similar to the Polish
law, a significant proportion of Hungarian lobbying activities remained
invisible due to the narrow definition of lobbying and the lacking will of
access-seekers to register. After Fidesz came into power, already-extant
lobbying laws were replaced with new regulations in 2011. Essentially,
comprehensive lobbying regulations and the register have been repealed.
Lobbyists and lobbying organisations lost their privileges and obligations
and had to return their lobbying licences (EPRS, 2019). Both in Poland
and Hungary, as a result of illiberal drift, lobbying has been pushed into
the shadows.
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Theoretical Framework

Illiberalism in Poland and Hungary created new decision-making cir-
cumstances, characterised by such factors as highly centralised govern-
ance (Bartha, 2014; Transparency International, 2019), a lack of institu-
tional control, an undermining of independent judiciaries and the over-
arching legal architecture of the EU thereby eroding the rule of law and
legal certainty, clientelism (Kovacs, 2015), unfair political competition
and opposition marginalisation (Batory, 2016), a decreasing of media free-
dom (Karolewski, Benedikter, 2017), the already-mentioned weak regu-
latory framework for advocacy together with stigmatisation of lobbying
activity (Wiszowaty, 2018), de-parliamentarization (Fink-Hafner, 2011),
a less-participatory attitude of government (Bertelsmann Poland, 2018),
the curtailing of certain civil liberties and freedoms of citizens (Bertels-
mann Hungary, 2018), and, last but not least, the downplaying of the role
of expertise (Bartha et al., 2020).

Many dimensions shape interest intermediation models, of which plu-
ralist or (neo)corporatist institutional arrangements seem to be one of the
most important, as they create different patterns for organised interest
inclusion (Fisker, 2013; Binderkrantz et al., 2014). Conceptualising an
illiberal environment for interest groups’ operations, based on existing
scholarship, we can distinguish at least a few dimensions, such as a de-
parture from pluralism (Bill, Stanley, 2020), a strengthening of an execu-
tive with a simultaneous weakening of other state institutions (Dawson,
Hanley, 2016) resulting in an inability to exchange between the state and
organised interests, preserving the procedural vestiges of democracy (Pir-
ro, Stanley, 2021) such as formal consultations with simultaneous lower-
ing the use of public consultations (Rozbicka et al., 2021), civil society
repressions and unequal treatment (Huq, Ginsburg, 2018) which should
lead to differentiated assessments of participation opportunities, a rather
poor ability to influence the governing elites (Pospieszna, Vetulani-Cegiel,
2021), and shrinking civic space which should lead to a lower ability to
assert interests (Buyse, 2018).

Moreover, existing scholarship suggests that democratic backsliding
created a challenging environment for interest groups’ operations, there-
fore they developed adaptive advocacy patterns. According to Pospieszna
and Vetulani-Cegiel (2021), these patterns are determined by the inter-
est group type. They use the classification of advocacy groups based on
the differentiation between cause and sectional groups — by the nature of
interest (Stewart, 1959). This is roughly in line with Olson’s distinction
between diffuse and concentrated interests (1965). Cause groups are ide-
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alistic groups representing public interests, e.g., consumers’ and patients’
rights, etc. Sectional groups seek benefits for their supporters, which are
generally well-organised business, professional, or trade associations. Two
main scientific approaches exist in literature regarding the selected ty-
pology (Kliiver, 2009; Kliiver, Saurugger, 2013). The first group of aca-
demics argue that cause and sectional groups share similar organisational
structures, and employ regular staff with a smaller level of engagement
of members. The second group argues the opposite; cause and sectional
groups vary substantially in terms of organisational structure as well as
access-seeking strategies, developing different types of advocacy behav-
iour: cause groups are more likely to use outside lobbying with actions
addressed at the general public (Binderkrantz et al., 2015), while section-
al groups target decision-makers directly (inside lobbying). Pospieszna
and Vetulani-Cegiel argue that sectional groups in illiberal Poland are far
more powerful than the cause ones, having more frequent consultations
with the government, more intense focus on lobbying-skill development
as well as international networking.

Research Design and Methods

To explore how interest groups perceive their position and opportunity
structures vis-a-vis decision-makers, we rely on a fresh survey dataset cre-
ated within a project entitled ‘OrgIntCEE — The <Missing Link>: Ex-
amining organized interests in post-communist policy-making — Orglnt-
CEE’. The survey was conducted online between February 2019 and June
2020 by a German-Polish Team. It covered interest groups operating in
the strategic policies of energy, healthcare, and higher education in four
different CEE countries: the Czech Republic, Hungary, Poland, and Slov-
enia. In total, we have received over 400 responses with a total response
rate of 34.4%. The survey included numerous questions on membership
structures, interest group resources, the degree of professionalisation and
interactions of organised interests with different political venues. In this
study, we focus exclusively on the responses from Poland and Hungary.

In this paper, to study how interest groups perceive their position and
opportunity structures vis-a-vis decision-makers, we look at various di-
mensions perceived by our respondents, at the same time aggregating re-
sults across the three politics. First, we asked the respondents to indicate
the perceived level of policy coordination:

How would you rate the level of policy coordination/political exchange
between the state and your interest group? (1 — very weak; 2 — weak,
3 — moderate, 4 — strong, 5 — very strong).
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Then we asked about the evolution of the number of organisations:

In your opinion, is the number of interest organisations attempting to
influence decision-making and legislation in your area increasing, decreas-
ing, or stable over the past 10-15 years? (1 — strongly decreasing, 2 — de-
creasing, 3 — the same, 4 — increasing, 5 — strongly increasing)

For the next step, we explored the intensity and difficulty of contact
between interest organisations and the government, asking:

In the last five years, approximately how many times did the govern-
ment consult interest groups in your field of activity? (1 — never, 2 — an-
nually, 3 — bi-annually, 4 — monthly, 5 — weekly)

How difficult is it to gain access to governing parties? (1 — extremely
difficult, 2 — difficult, 3 — sometimes possible, 4 — easy, 5 — extremely easy)

We seek for additional explanation in interest groups’ type variations,
distinguishing between cause groups (mostly citizens’ interests) and sec-
tional groups (mostly business and professionals’ interests). Our sample
contains 44 Polish cause groups, 50 Polish sectional groups, 28 Hungarian
cause groups, and 69 Hungarian sectional organisations.

Data Analysis

We start our analysis by checking for policy coordination/political ex-
change between the state and interest groups declared by the latter. Strong
coordination is a precondition of a well-performing interest intermediation
system, especially of a corporatist type (see Dobbins et al., 2021).

5

sectional cause sectional cause

Poland Hungary

Fig. 1: The perceived policy coordination between the state and interest
groups
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Our results show that in both analysed countries, policy coordination
is rather weak, which might suggest a rather pluralistic model. This, in
turn, leads to an easier expansion of illiberalism, as the pluralist model is
regarded as looser and less institutionalised, and therefore easier to de-
stroy by illiberal arrangements (Pospieszna, Vetulani-Cegiel, 2021).

The next analysed precondition is the perceived density of interests.
The existing scholarship on Western democracies suggests that the more
crowded the interest groups’ system, the smaller the accessibility to the
decision-makers. In other words, the competitive environment of interest
groups’ operations can negatively affect their influence. In the situation
wherein a multitude of actors compete for resources and the attention of
decision-makers, which is a natural domain of a pluralistic system (Sorur-
bakhsh, 2013), the political chances of interest groups to exert influence
decrease (Lowery, Gray, 1996; Baumgartner et al., 2009; Berkhout, Low-
ery, 2011; Hanegraaf et al., 2020).

5

sectional cause sectional cause

Poland Hungary

Fig. 2: The perceived density of interests

An overview of perceived growing density of interests suggests again
arather pluralist character of interest intermediation in Poland, while the
number of organised interests in Hungary is perceived by them as being
stable or even slightly decreasing.

Engagement in consultations is a key element of the pluralist model of
interest intermediation. The division of power determines access points
(Rozbicka et al., 2021). Meanwhile, in illiberal countries, this division is
not evenly distributed, favouring the executive to a higher extent than in
other democracies, practically making the executive the main access point
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for interest groups. By asking for the perceived frequency of consultations
of interest organisations with the governments, we found out that sec-
tional groups in both countries established stronger positions. However,
overall Polish results are higher, as Polish groups of any type seem to feel
more privileged in the frequency of consultations with the government
than their Hungarian counterparts.

5

1
sectional cause sectional cause
Poland Hungary

Fig. 3: The perceived frequency of consultations with the governments

None of the analysed groups experienced consultations more than
once or twice a year, which proves a rather poor standard of consultation
compared to other European countries (Rozbicka et al., 2021). In the case
of this factor, we can also see the difference between group types, proving
a stronger sectional position. This, in turn, may testify to the neocorpora-
tist model of consultations which, according to Pospieszna and Vetulani-
Cegiel (2021), is dominant in illiberal Poland. This difference between
group types is not as visible in Hungary.

The government is the main access point for interest groups — especially
in the CEE, where the executive holds a dominant position (Meyer et al.,
2017). According to Patrycja Rozbicka with the Team (2021), the relations
of interest groups with the governments in the region are mainly based
on strongly formalised contacts, and the contribution of the groups is not
sufficiently appreciated by the authorities due to the structural weakness
of the stakeholders. Our research shows that all analysed groups in both
countries declared that such access is difficult, and in Poland’s case — close
to “sometimes possible”. Again, we see that the Polish system seems to be
slightly more open for input from organised interests.
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Poland Hungary

l 4
sectional cause sectional cause

Fig. 4: The perceived difficulty in accessing governing parties

Conclusions

In this article we have provided a brief picture of interest representa-
tion preconditions and opportunity structures for organised interests as
seen by Polish and Hungarian interest groups just before the onset of the
COVID-19 pandemic. Not being able to show the causal relationships
between illiberalism and the change in the advocacy behaviour of groups
using the existing dataset, we rather focused on presenting how group
representatives perceive the structures of their opportunities to partici-
pate in policy-making.

Confronting empirical data with existing scholarship, we found that
the political systems of Poland and Hungary are still a mix of pluralist and
corporatist features. Our results did not confirm a significant difference in
terms of the stronger position of sectional groups over the cause groups,
which sheds a different light on the findings regarding the neocorporatist
nature of Polish illiberalism (Pospieszna, Vetulani-Cegiel, 2021).

It may be concluded that both countries provide a different interac-
tion infrastructure for organised interests. In Poland, political opportu-
nity structures are still more open to input from civic society and inter-
est groups have stronger positions than in Hungary. On the other hand,
one cannot ignore the fact that the illiberal tendencies in Hungary began
a few years earlier than in Poland. The self-perceived stronger impact, as
well as better access to legislative and executive bodies in Warsaw, should
be seen in this light. The Hungarian advocacy organisations are simply
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“some time ahead” in their democratic backsliding-determined observa-
tions compared to their Polish counterparts.

Despite these wide-ranging findings, many questions still require
further investigation. An anti-participatory model of policy-making, in
which only selected interest groups enjoy good access to decision-making
apparatus, probably compels excluded groups to seek other areas of opera-
tion. Therefore, they might tend to focus on outside strategies addressing
the general public as an important means of accessing decision-makers
(Berkhout, 2013). The importance of outside strategies may especially ap-
ply to cause groups (Binderkrantz, 2008). That creates a space for future
research, in order to gain a full picture of advocacy patterns across illib-
eral democracies in the CEE.
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Abstract

This article analyses carrier sanctions in light of Poland’s membership of
the European Union and its obligation to protect the EU’s external bor-
ders. It offers an in-depth analysis of the scope of the carriers’ obligations
with regard to bringing third-country nationals to the Eastern external
border of the European Union and explores ways how these obligations
should be fulfilled correctly so that carriers are not obliged to pay admin-
istrative fines of as much as 3000-5000 euro per person. The research is
based on an extensive review of the jurisprudence of Polish administrative
courts and takes into account the specificity of this jurisprudence.
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Introduction

The liability of carriers (termed as natural or legal persons or organi-
sational units without legal personality that, for economic purposes carry
persons by air, sea or land) bringing third-country nationals who do not
possess the required documents, to the Polish border - the EU’s external
border with Ukraine, Belarus, and Russia, which results in the imposition
of financial penalties on carriers, dates back as a broader phenomenon as
far as the 18th century (Bloom, Risse, 2014). It took its contemporary form
in the 1980s, becoming a constitutive element of national legal orders of
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several European states. The liability of carriers in Poland was first intro-
duced in 1997. It was not until 2011, however, when the first rulings were
delivered by the Warsaw Regional Administrative Court (hereinafter:
WRAC), the only regional administrative court which has jurisdiction in
cases involving the liability of carriers, and the Supreme Administrative
Court (hereinafter: SAC), to which cassation appeals can be lodged.

This article analyses the liability of carriers in the context of the obli-
gations taken on by the Republic of Poland in light of its membership in
the European Union, so as to protect the EU’s external borders. It offers
an in-depth analysis of the scope of the carriers’ obligations with regard to
bringing third-country nationals to the EU eastern external border and,
at the same time, explores ways how these obligations should be fulfilled
correctly so that carriers are not obliged to pay administrative fines of
EUR 3000-5000 per person. The research is based on an extensive review
of the jurisprudence of Polish administrative courts and takes into ac-
count the specificity of this jurisprudence.

Extensive research in the area of carrier sanctions is direct evidence
of the importance and variety of the problems that arise from the ap-
plication of relevant legislation to both carriers and their passengers
(Sadowski, 2019). The relevant academic literature encompasses a broad
range of approaches and aspects in this regard (Baird, Spijkerboer, 2019),
and the picture that arises is unambiguously negative. International and
European law doctrine has been highly critical in their assessment of
the liability of carriers (carrier sanctions regime), considering it con-
troversial from the point of view of the rights of both the carriers and
the transported persons. The discussion — at its initial phase — focused
mainly on the issue of possible non-compliance of carrier sanctions with
the 1951 Geneva Convention, and many scholars held the view that car-
rier sanctions were aimed at the limitation of access to safe territory
for persons seeking international protection. The reservation to “being
without prejudice”, made in European legislation in the case of submit-
ting an application for protection, was interpreted as still allowing states
to impose penalties on carriers (Peers, 2006). Authors generally placed
emphasis on the fact that third-country nationals using international
carrier services were obliged to possess all the required documents, in-
cluding valid visas, and it was therefore commonly assumed that penal-
ties imposed on carriers are intended not only to prevent illegal immi-
gration but to enhance visa policy as well. This view is supported by the
fact that at that initial stage, a number of EU Member States opposed
including regulation of the specific situation of persons seeking inter-
national protection within their legislation on the liability of carriers,
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justifying it with the fact that there might be an increased influx of eco-
nomic migrants (Moreno-Lax, 2012).

Research followed on the privatisation and outsourcing of migration
management to third parties, and on the externalisation of border con-
trols in light of the carriers assuming more and more obligations, and
this became predominant at the next stage (Rogala, 2020). The academic
literature questioned the ability of carriers to properly perform these two
new tasks imposed on them, emphasising the lack of both resources and
knowledge in this regard, but additionally questioning the very idea of
the state enforcing the obligation of carriers to perform the tasks of bor-
der guards.

Recently it has been argued that — in what could be considered the
third phase — carriers should assume responsibility for remedying harms
to which they contributed, in view of the role that carrier sanctions play
in perpetuating harms, such as denial of refugee protection or even death,
against migrants. The importance of conducting research on the inter-
section of migration, corporations, and human rights has already been
emphasised (Baird, Spijkerboer, op. cit.). The latest research has also at-
tempted to put carrier sanctions in perspective against the migration cri-
sis in the European Union (Cesarz, 2019).

However, although extensive research on the liability of carriers has
been carried out, no single study exists which would offer an in-depth
analysis of the scope of the carriers’ obligations and of the ways in which
these obligations should be correctly met. Scholten’s works, extremely
valuable ones, seem to focus on Dutch law and policy rather than on re-
constructing the standard of ‘an obeying carrier’ (Scholten, 2015). This
article attempts to fill this gap by combining a short description of the
existing European and Polish legal frameworks with an extensive analysis
of Polish administrative courts’ jurisprudence, and is an answer to Baird’s
conclusion that “empirical studies explaining the development of carrier
sanctions, their implementation and their impacts suffer from limited
data and small-n case studies” (Baird, 2017).

At this point however, three remarks concerning the content of this
article should be made. Firstly, although the liability of carriers covers
the activities of air, sea, and road transport carriers, the jurisprudence of
Polish administrative courts is, in practice, limited to the activities of en-
tities carrying out regular passenger transport by motor vehicles in inter-
national road transport. Secondly, as has already been mentioned, the first
judgements were delivered in 2011, eight years after the entry into force
of the new liability of carriers regime, mostly due to the inactivity of ad-
ministrative authorities. Thirdly, this article is partly based on earlier re-
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search which, however, hardly takes account of the case-law based on the
latest Act on Foreigners of 2013 (Act on Foreigners, 2013), due to its entry
into force only on 1 May 2014. This revised and updated text makes fuller
and deeper use of the latest case-law, concentrating on legal and jurispru-
dential developments in the area of the liability of carriers in 2011-2021
in Poland. As a consequence, it may be of interest to other researchers as
a useful source of information on Polish practice and — hopefully — inspi-
ration and invitation to conduct research on liability of carriers in other
EU Member States. To develop the standard of liability of carriers and the
scope of the carriers’ obligations arising from that standard, the Central
Database of Administrative Courts’ Rulings (Centralna Baza Orzeczen
Saqdow Administracyjnych) was consulted.

EU and Polish Legal Framework
on the Liability of Carriers

The introduction of the liability of carriers regime was rooted in an
EU objective to prevent and combat illegal immigration, as provided for
in Article 79 of the Treaty on the Functioning of the European Union
(Treaty on the Functioning of the European Union, 2007). However, this
issue was first included in the 1990 Convention implementing the Schen-
gen Agreement (Convention implementing the Schengen Agreement,
1990), which was at that time still outside the EU legal framework. Article
26 of the 1990 Convention lays down two specific obligations for carriers
bringing third-country nationals by air, sea or land to the territories of
Member States; to assume responsibility for a person refused entry to the
territory of a Member State and to ensure that a third-country national
is in possession of travel documents required for entry into the territory
of a Member State. The 1990 Convention furthermore provides the ob-
ligation for Member States to impose penalties on carriers transporting
third-country nationals who do not possess the required travel documents
necessary to be admitted to their territories.

Council Directive 2001/51/EC supplementing the provisions of Article
26 of the Convention implementing the Schengen Agreement of 14 June
1985 was adopted, as its preamble points out, mainly due to the need to
more closely harmonise the financial penalties imposed by Member States
on carriers ‘failing to comply with their control obligations’. The mini-
mum and maximum amount of the financial penalties were set at EUR
3,000-5,000.

Regulation No 2016/399 of the Parliament and of the Council of
9 March 2016 establishing a Community Code on the rules governing the
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movement of persons across borders (Schengen Borders Code), namely
Article 6 therein, is also important as it lays down entry conditions for
third-country nationals for stays not exceeding 90 days in any 180-day
period and specifies in detail documents necessary to cross the EU exter-
nal border (Regulation, 2016). Under Article 14 of Regulation 2016/399,
a person who does not meet these conditions is refused entry. However,
persons who do not fulfil one or more entry conditions laid down in Ar-
ticle 6 may be authorised to enter the territory of a Member State on hu-
manitarian grounds, on grounds of national interest or because of inter-
national obligations.

Due to the legal nature of Regulation 2016/399 which — by definition
— has general application and is binding in its entirety and directly applica-
ble in all Member States, the Polish 2013 Act on Foreigners sets out in its
Article 23 in connection with Article 30 the rules on border crossings exclu-
sively with regard to persons to whom the EU regulation does not apply.

Both Article 26 of the Convention implementing the Schengen Agree-
ment and Directive 2001/51 stipulate that their application shall be with-
out prejudice to the obligations arising for the Member States from ac-
cession to the 1951 Geneva Convention relating to the status of refugees
(Geneva Convention, 1951). It was thus agreed that financial penalties
are “without prejudice to Member States’ obligations in cases where
a third-country national seeks international protection”. This rule consti-
tutes a direct reference to the prohibition of non-refoulement as defined in
Art. 33 of the Geneva Convention as well as to the prohibition, enshrined
in its Art. 31, of imposing penalties on applicants for refugee status due
to entering or staying illegally on the territory of the State concerned
directly from a State where their life or liberty was in danger, provided
that they report immediately to the authorities of that State and present
credible reasons for their illegal entry or stay. Among the provisions that
strengthen the above are Article 3 letter b) (application without preju-
dice to the rights of refugees) and Article 4 (fundamental rights clause) of
Regulation 2016/399.

The Polish Act on Foreigners of 2013 contains a special chapter which
regulates the liability of carriers in Articles 459—463. The key provisions
that are relevant for this study are Articles 459 and 462. Article 459 es-
tablishes the obligation to verify documents. Accordingly, a carrier that
intends to transfer a third-country national to the border by air or sea, or
a carrier that performs regular passenger transport services in interna-
tional road transport (excluding border traffic), shall take all the necessary
measures to ensure that a third-country national wishing to enter the ter-
ritory of the Republic of Poland has a valid travel document authorising
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him or her to cross the border, a required visa or another valid document
entitling him or her to enter and stay within that territory, and/or a per-
mit to enter another country or a residence permit in another country, if
such permits are required. Article 460 lays down the obligation of the car-
rier, under certain circumstances, to immediately transport a third-coun-
try national back from the Polish border while Article 462 provides that,
if a third-country national who does not possess the documents specified
in Article 459, is brought to the border, the carrier is obliged to pay an
administrative fine in an amount equivalent to EUR 3,000 to 5,000 for
each imported person. The size of the fine reflects the provisions of Di-
rective 2001/51. The Act on Foreigners introduces two exceptions where
no administrative fines are imposed. The first case concerns a situation
where a third-country national, after being brought to the border, has
submitted an application for refugee status during border control, while
the second case concerns the situation where a carrier, despite exercising
due diligence, was not able to find out whether the third-country national
possessed all the required documents.

As an administrative decision, imposing an administrative fine is
issued by the commanding officer of the Polish Border Guard outpost
where the third-country national was refused entry into Polish territory.
This decision may be appealed against to the Commander in-Chief of the
Polish Border Guard. A decision issued by the Commander in-Chief of
the Polish Border Guard may be appealed against by lodging an appeal
with the Warsaw Regional Administrative Court and, as a last resort,
a cassation appeal with the Supreme Administrative Court.

Jurisdiction of Polish Administrative Courts

In 2011-2021, the Warsaw Regional Administrative Court and the Su-
preme Administrative Court issued several dozen judgements in which
they examined complaints lodged by carriers established in the Republic
of Poland, in EU Member States, or in non-EU countries, against deci-
sions of competent Polish border guard authorities imposing administra-
tive fines. In almost all cases that were analysed here, the administrative
courts dismissed the complaints.

In all cases, the passengers — third-country nationals — used the serv-
ices of road transport operators. In some descriptions of the facts of the
cases, it was pointed out that these were so called “closed door” tours
— services whereby the same bus is used to carry the same group of pas-
sengers throughout the entire journey. Passengers travelled from a third
country to the territory of Poland, or transited through Poland from the
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territory of a third country to the territory of another Schengen States,
without the possibility to disembark their buses in Poland. In all cases,
the administrative authorities found that the third-country nationals did
not possess one of the documents specified in the Act on Foreigners or
that one of the required documents was invalid at the time of arrival at
the border crossing point.

According to Article 3 para 1 of the Act on Proceedings before Ad-
ministrative Courts (Act on Proceedings before Administrative Courts,
2002), administrative courts exercise a review of the activity of public
administration and employ means specified in that act. In the context
of the liability of carriers, the only task of the courts in the course of
administrative court proceedings was to verify whether administrative
authorities were correct in their findings as to whether the third-coun-
try nationals were in possession of the relevant documents at the time
of their crossing the border. The Polish border guard authorities found
most frequently that the required documents — travel document (IV Sa/
WA 1855/12, 2013), residence permit (V Sa/Wa 1794/11, 2011) or visa
(V Sa/Wa 2920/10, 2011) — were lacking, or that the required document
was invalid at the time of arrival at the border crossing point (IV Sa/Wa
2326/13, 2013).

Such findings made it reasonable for the courts to ascertain that the
fine, imposed by the competent administrative authority in accordance
with the Act on Foreigners, was justified. The court has repeatedly con-
cluded that the liability of carriers is objective and the carriers’ fault does
not constitute a prerequisite for such liability. The Supreme Administra-
tive Court found that the Act on Foreigners contains a sanctioning legal
standard which combines liability with an objective infringement of the
law, (which, in this case, consists in bringing a person without the re-
quired documents to the border). Consequently, the administrative au-
thority is not obliged to examine the degree of culpability or harmfulness
of carriers’ acts (I OSK 885/13, 2014).

The Scope of Carriers’ Obligations

The courts focused on the interpretation of the phrase “[A carrier]
shall take all the necessary measures to ensure [...]”, used in Article 459
of the Act on Foreigners. In this context, the courts were able to clarify
the scope of the obligations that arise for carriers, as well as to explain
how these obligations are to be correctly performed. All of this assum-

ing that these obligations cannot be objectively impossible for carriers to
fulfil (Ibidem).
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Consequently, such obligations come into existence at the moment of
the conclusion of the contract of carriage and they last until the passenger
is brought to the border (IV Sa/Wa 135/14, 2014). In fact, the scope of
the carriers’ obligations is relatively limited and it includes the require-
ments:

— to demand (Ibidem) from the passenger — before the conclusion of
the contract of carriage (IV SA/Wa 2951/16, 2017) the presentation
of all documents necessary for that person to be authorised to cross
the Polish border, and

— to check whether these documents are valid on the date of entry
(IT OSK 80/16, 2017) into the territory of Poland.

The third-country national’s obligation to possess valid docu-
ments results from Article 23 of the Act on Foreigners which makes
the right of a third-country national to cross the border conditional on
the possession of the required documents (IV SA/Wa 2951/16, 2017).
The obligation of the carrier thus includes an examination of each of
these documents in order to confirm, in particular, that the document
is current or will still be valid on the date of entry into Polish terri-
tory, and that there are no visible signs of falsification or counterfeiting
(IV SA/Wa 2117/17, 2017).

The above is a manifestation of an evolution of jurisprudence, as in its
first judgements, the Warsaw Regional Administrative Court pointed to
the carrier’s mere “right to demand” under the previous Act on Foreign-
ers of 2003 (Act on Foreigners, 2003). In its earlier case law, the WRAC
held that that law contained a standard from which a carrier was able to
interpret the right to demand that a passenger show a document authoris-
ing them to cross the border, and a visa prior to travel (V Sa/Wa 2920/10,
2011), while the administrative authorities applied the term “effective
verification” when referring to the way in which the carriers should ex-
ercise their obligations. During the scrutiny of administrative decisions,
the courts also assessed which activities may or may not be considered as
effective performance of the carriers’ control obligations. Eventually the
WRAC concluded at a later date that the term “to ensure” as arising from
the previous law implied the obligation to verify the documents in such
a way as to allow the carrier to fully confirm the entitlement of the third-
country national to cross the border. The court subsequently accepted
the position represented by administrative authorities on how effective
verification should be performed.

Generally, the judgements of the WRAC confirm the previous findings
of the administrative authorities that carriers did not take sufficient meas-
ures to ensure that third-country nationals were in possession of required
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documents. Consequently, a procedure whereby a bus driver merely asks
passengers, without checking, whether they have the required travel
documents (V Sa/Wa 2920/10, 2011), or where the passenger refuses to
present a travel document to the driver (IV SA/Wa 2977/16, 2017), cannot
be considered as effectively performed control obligations. Nor may the
carrier rely on the subjective impression of passengers that they have doc-
uments authorising them to cross the border (IV SA/Wa 1189/16, 2017).
It is the responsibility of the carrier to verify them, not the responsibility
of the passengers. Furthermore, relying on a passenger’s impressions is
not acceptable and cannot in any way lead to binding conclusions that the
third-country national is entitled to enter the territory of Poland (IV SA/
Wa 1022/18, 2018). In any event, the conduct of the carrier should be char-
acterised by a high degree of diligence. However, this degree is commen-
surate with the scope of the controls arising from the Act on Foreigners
(IV Sa/Wa 1414/13, 2013). Therefore, in the Court’s opinion, the control
and check activities to be carried out by the carrier in order not to be sub-
jected to a fine, are in fact limited to a thorough verification of whether
a third-country national intending to enter the territory of Poland has
valid documents as specified in the Act. A procedure whereby the carrier
checks whether a passenger is in possession of a passport but no longer
checks whether he or she is in possession of a valid visa, demonstrates
that the carrier has failed to exercise due diligence in performing their
duties, and fully justifies the imposition of a fine by the administrative
authority (IV Sa/Wa 86/15, 2015). Due diligence on the part of the carrier
would require them to record the absence of the required documents (Ibi-
dem). According to the SAC, the legal instrument available to the carrier
in such a situation is to refuse to conclude a contract of carriage to the
border with a third-country national and to prevent them from boarding
the vehicle (IV SA/Wa 2117/17, 2017). If the third-country national refus-
es to comply with a carrier’s orders, the carrier may request the assistance
of the security services, for example the police (II OSK 740/13, 2014). In
any event, the very fact that a third-country national present on board the
bus does not possess a required document proves the lack of the effective
verification on side of the carrier (IV SA/Wa 1022/18, 2018).

Hence, the condition of being in possession of a valid document au-
thorising the bearer to cross the border of the Republic of Poland must
be met here. This condition is deemed to have been met if the third-
country national possesses a physical document and is able to present it
for a document check to competent Border Guard authorities. The term
“possession” means that the third-country national disposes of the docu-
ment in a way that they are able to present it to the carrier, the carrier
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is able to ensure that the third-country national possesses the required
document, and then the Border Guard officer is able to check and verify
that document in the course of that officer’s activities related to border
traffic control. This is why an administrative decision granting a tempo-
rary residence permit does not in itself entitle a third-country national to
enter the territory of Poland; they must have on their person, and be able
to present, a residence card issued on the basis of such a decision (IV SA/
Wa 2561/18,2019). The term “required visa” means a valid visa, i.e., a visa
authorising a third-country national to enter and stay in the territory of
Poland. Consequently, the mere fact of having ‘@’ visa is not sufficient
(IV Sa/Wa 554/14, 2014). A visa, the validity of which beginning after the
date of arrival at the border, does not meet this requirement (IV SA/Wa
2792/18, 2019). An act which allows the carrier to determine the period
of validity of a visa and whether it entitles the third-country national to
enter and stay in the territory of Poland is the examination of the visa’s
sticker (IV Sa/Wa 86/15, 2015). In the view of the administrative authori-
ties, it is the carrier’s primary duty to check the starting and ending dates
of visa validity and to compare them with the date of the planned border
crossing, as well as to check the type of the visa. Such conduct constitutes
a high measure of diligence (IV SA/Wa 2951/16, 2017). The Court, while
reviewing administrative decisions, has repeatedly concluded that verify-
ing the right to enter the territory of Poland does not require special skills
and is relatively simple (IV SA/Wa 1022/18, 2018), yet it is not performed
correctly (IV Sa/Wa 135/14, 2014). A carrier cannot justify their non-com-
pliance with the Act on Foreigners by claiming that the departure took
place late in the evening and there were more than a dozen passengers get-
ting on the bus (IV SA/Wa 2951/16, 2017) or that during the verification
of documents there was an atmosphere of nervousness and haste (IV SA/
Wa 1189/16, 2017). Such circumstances, according to the Court, should
be foreseen by a professional carrier. Moreover they do not constitute ex-
traordinary events (Ibidem). The burden of proof of the compliance of the
carrier with the Act on Foreigners provisions lies, in any event, not with
the administrative authority (the Border Guard), but with the carriers
(IV Sa/Wa 420/20, 2020).

The Warsaw Regional Administrative Court has repeatedly pointed
out that carriers are not obliged to verify the authenticity of these docu-
ments. The Polish lawmaker has clarified in this respect the content of
the carriers’ control obligations and decided not to punish carriers when
it is impossible for them to verify whether third-country nationals possess
appropriate documents, despite exercising due diligence. This is the case
where the carrier will be unable to identify, without expert knowledge or
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appropriate equipment, a forged or falsified document which may be pre-
sented to them by a third-country national so that said documents can be
checked (Rogala, 2020). However, the SAC requires that the carrier check
whether the document shows any visible signs of alteration or forgery
or not (I OSK 740/13, 2014). It is important to emphasise at the same
time the fact that the WRAC has already allowed for the waiving of the
imposition of the administrative fine in such a situation under the Act
on Foreigners of 2003, where no such basis was provided for (IV Sa/Wa
554/14, 2014).

Consequently, the carrier’s only obligation is to check whether a third-
country national is in physical possession of documents which, at the
moment of entry, will entitle them to cross the Polish border. Hence,
the WRAC considered it unreasonable to invoke, in order to justify their
conduct, the argument that the carrier has no competence or resources,
like the Border Guard, to carry out document checks. Without doubt, as
the Court ascertained, the Border Guard has broad competences to verify
documents submitted by third-country nationals and, also, by assess-
ing their authenticity and, inter alia, on the basis of information avail-
able in various registers, e.g., the register of foreigners whose stay on the
Polish territory is undesirable and the Schengen Information System, it
should however be highlighted that the scope of carriers’ control activi-
ties is only one of many elements of the Border Guard’s tasks (IV SA/Wa
2951/16, 2017).

At the same time, the Court points to the fact that only carriers en-
gaged in regular passenger transport services in international road trans-
port are within the personal scope of the notion of “road carriers”. These
entities are supposed to be characterised by a high level of professional-
ism of services, and are thus expected to meet the obligations related to
the provision of such services.

The carriers should undoubtedly, therefore, have an appropriate
knowledge of the catalogue of required documents. They must also be
familiar with and follow Polish and international (EU) legal frameworks
concerning border crossings by both their employees and by passengers
using their services, as well as with the obligations imposed on the carri-
ers in connection with conducting transport services in international road
transport (V Sa/Wa 790/12, 2012). In addition, the carriers must entrust
the performance of control duties to persons (staff) who know the scope of
those duties and are able to perform them reliably. The Court found that
this falls within the requirements of due diligence in running a business,
since the carrier is aware of the rule that delivering a passenger to a border
check without valid documents results in an administrative fine being
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imposed on the carrier (V Sa/Wa 554/14, 2014). The risk of ignorance of
the provisions in force in this respect is borne by the carrier and there-
fore, in order to avoid an administrative fine, the carrier should entrust
the verification of documents to a person or to an external company (IV
SA/Wa 1022/18, 2018) which has sufficient knowledge of the catalogue of
documents entitling one to enter and stay in the territory of Poland. The
WRAC has repeatedly emphasised in its jurisprudence that the risk of
ignorance of these regulations is borne by carriers, and only by carriers
(IV Sa/Wa 135/14, 2014).

An important issue referred to in both WRAC and SAC jurisprudence
is the allegation that a decision imposing a fine is inconsistent with the
objectives set by EU law. As previously emphasised, the legal act provid-
ing for the obligation to impose penalties is Article 26 of the Convention
implementing the Schengen Agreement, further developed in Directive
2001/51. The imposition of administrative fines on carriers is therefore
an expression of the implementation of Directive 2001/51. The directive
states the objective of effectively combating illegal immigration, to be
achieved through preventive measures. One such action is the imposition
of fines on carriers, which are to be dissuasive, effective, and proportion-
ate. The adoption of a penalty payment scheme within the EU aimed to
ensure that carriers complied more effectively with their control obliga-
tions. An administrative fine should therefore, first of all, force the car-
rier to act more effectively in the future in performing their obligations
(e.g., through better work organisation and/or additional training of the
carrier’s staff) (I OSK 2275/20, 2021) and not to constitute a sanction
aimed at creating a state of discomfort for them. The aim is to prevent
carriers from creating an environment conducive to illegal immigration
(IV Sa/Wa 554/14, 2014). Therefore, if the financial penalty is intended to
achieve a preventive objective, the migration risk (e.g., a situation where
a visa was issued but the third-country national presents themselves for
a border check before the visa becomes valid) related to a person who has
been brought to the border without the relevant documents, as well as the
possible threat related to the person concerned, remain irrelevant (IV Sa/
Wa 2355/13, 2013).

The Nature of the Administrative Fine

As previously mentioned, the absence or invalidity of the documents
necessary to cross the border leads to an imposition of a fine. Unless the
exceptions specified in art. 462 of the Act on Foreigners apply, the finan-
cial penalty is imposed obligatorily, which is determined by the wording
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of that provision: “The carrier [...] shall be obliged to pay an adminis-
trative fine”. However, the administrative authority has a discretionary
power to determine the amount of the fine, which also follows directly
from the wording of that provision: “in an amount equivalent to EUR
3,000-5,000 for each imported person” (IV Sa/Wa 554/14, 2014). One
should note, however, that the judgements of the WRAC do not practi-
cally explain how fines should be measured. The same applies to the deci-
sions of administrative authorities referred to in the judgements. Only in
one case did the WRAC express an opinion from which the conclusion
may be drawn that the presentation of a visa which was not yet valid on
the day of arrival at the border, justifies the imposition of the lowest es-
timated penalty (Ibidem). The fullest manner in which fines should be
measured was expressed in 2014 by the Supreme Administrative Court in
ajudgement dismissing a cassation appeal. In the SAC’s view, the amount
of relatively marked penalties is determined by the circumstances accom-
panying the commission of an act prohibited under the Act on Foreign-
ers or the harmfulness of that act. In any event, the severity of the pen-
alty should be proportionate to the related infringement (I OSK 885/13,
2014). In Poland, it is a fact, however, that at that time the administrative
authorities imposed the lowest possible fines. This conclusion does not,
however, refer to fines imposed on air carriers. Because an air carrier may
be subject to higher requirements as to professionalism when checking
passengers and in view of the different scale of its turnover in relation to
road transport carriers, the WRAC had no doubt about the legality of the
imposition of a fine at a rate equal to its higher limit of EUR 5000 (IV SA/
Wa 729/16, 2016).

In 2017, the Code of Administrative Procedure (Code of Adminis-
trative Procedure, 1960) was amended so that a new Section IVa (Art.
189a-189k) was added, regulating the proceedings in the area of admin-
istrative fines and both a definition of administrative fines and general
conditions to apply administrative fines were introduced (Stankiewicz,
2021). It is important to highlight that Section IVa of the Code applies
only when special provisions are silent about detailed rules on the ap-
plication of administrative fines. When imposing an administrative
fine, the administrative authority must take into account, inter alia, the
gravity and circumstances of the violation of law. In 2019, two judge-
ments of WRAC were delivered stating that Article 462 of the Act on
Foreigners contains only the prerequisites for the imposition of a fine,
its minimum and maximum amount, or rules on the enforcement of its
payment, there is therefore no doubt that administrative fines have not
been fully regulated in the Act on Foreigners. The Act lacks a regula-
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tion concerning, among other things, the measurement of the amount of
the fine or the conditions for the withdrawal from imposing an adminis-
trative fine, the imposition of a fine therefore depends on an assessment
by the administrative authority of whether there are any grounds for
waiving such imposition. As section IVa of the Code of Administrative
Procedure provides for the obligation, and not only for the possibil-
ity for the administrative authority to assess the grounds for waiving
the administrative fine, where there is lack of regulation in the Act on
Foreigners, the provisions of Section IVa of the Code should be applied.
Therefore, not taking into account the relevant provisions of Section
IVa of the Code results in the setting aside of the contested decisions
by the WRAC, and in returning the case to the relevant administrative
bodies/authorities (IV SA/Wa 2561/18, 2018). However, in a judgement
delivered in 2020, the WRAC rejected the existence of the automatic and
absolute obligation to assess the grounds for waiving the administrative
fines in each case (IV SA/Wa 420/20, 2020).

Interim Protection — Staying of Execution
of the Contested Decision

Pursuant to Art. 61 § 1 of the Act on Proceedings before Administrative
Courts, the lodging of a complaint to the Regional Administrative Court
does not stay the execution of the act or action. However, the court may,
pursuant to § 3, at the request of the complainant, issue an order staying
in whole or in part the execution of the act or action, if there is a danger
of serious damage or near-irreversible consequences. The issuance of such
an order is also provided for in a situation in which a complaint to the
Regional Administrative Court has been dismissed and the complainant
files a cassation appeal to the Supreme Administrative Court.

As demonstrated above, fines are imposed in the amount of between
EUR 3,000 and 5,000 for each person, which, when converted into PLN,
is on average between PLN 13,500 and PLN 22,500 (compared to the av-
erage gross salary — as of November 2021 — of about PLN 5900) depend-
ing on the average exchange rate in force on the issue date of the decision
imposing the fine. Hence proceedings before the WRAC are very often
accompanied by requests to stay the execution.

Thus, the complainant must demonstrate circumstances which give
rise to a danger of serious damage or near-irreversible consequences. The
statement of reasons for the request should refer to the specific circum-
stances demonstrating that the stay of execution of such a decision is jus-
tified.
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Hence, failure to state reasons for the request to stay the execution of
a decision imposing a fine, makes it impossible to assess the merits of the
request (IV SA/Wa 1189/16, 2017). The Court cannot act for the complain-
ant, as it is incumbent on the complainant to prove that the decision, if
executed, is likely to expose them to harm. Thus, a Court must refuse to
stay the execution of the decision on the ground that there is no state-
ment of reasons for the request (IV Sa/Wa 1433/12, 2012), but also — even
if such a statement of reasons was provided in the request (e.g., a difficult
financial situation, loss of financial liquidity leading to the inability to
meet current obligations) — if the complainant does not provide adequate
documentation showing the financial standing of the transport company
(IV SA/Wa 2951/16, 2016). The complainant should present consistent ar-
guments, supported by facts and documents that justify the stay of execu-
tion of the decision imposing the fine (IV Sa/Wa 709/13, 2013). Moreover,
the request should be thoroughly substantiated so that the circumstances
invoked in it demonstrate that the complainant meets the conditions
specified in Article 61(3) of the Act on proceedings before Administrative
Courts (IV Sa/Wa 897/15, 2015). Otherwise, those conditions will not be
substantiated and the court will conclude that the complainant has not
demonstrated them. On the other hand, for example, if the complainant
shows that the damage referred to in Art. 61 consists of the amount of
operating costs, together with interest, of a loan taken out on account of
the payment of the fine imposed, the Court will accept such an argument
(I OSK 1675/14, 2014).

Conclusions

The primary aim of this study is to reconstruct the scope of the carrier’s
obligations and the way in which these obligations should be properly ful-
filled according to Polish administrative courts. This reconstruction en-
counters limitations, albeit for reasons independent of the author. Until
now, the courts have not had many occasions to rule on the liability of
air or sea carriers. The author is aware of the extent of problems resulting
from the execution of the liability of air carriers only from private conver-
sations.

The Polish example is also specific because of the fact that none of
the situations concerned persons seeking international protection being
brought to the border by a professional carrier. Personal data is redacted
from the rulings, but it was straightforward to deduce from the context that
most of the cases concerned the crossing of the Ukrainian—Polish border by
third-country nationals for economic and tourist-based reasons.
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It is evident, however, that as far as road carriers are concerned, a gen-
eral conclusion should be drawn that both the courts’ jurisprudence, and
— above all — observations made in administrative decisions and state-
ments of administrative organs, which the courts had to consider, have
contributed to a better understanding of the scope of their obligations
by the carriers. This is clearly visible when comparing how these obliga-
tions were performed and fulfilled and when analysing the arguments put
forward by carriers in administrative and judicial administrative proceed-
ings shortly after the introduction of the liability of carriers to Polish
legal system and how they are fulfilled now. Considerable progress has
been made in this regard. In the initial period of the application of these
provisions, fines were imposed on carriers mainly due to their own negli-
gence. It is now difficult to say whether, in this early period, it would not
have been advisable to increase the State’s involvement in familiarising
the carriers with the liability system and with the consequences of fail-
ing to comply with carrier obligations. The findings of this study suggest
that such actions would have been beneficial, because it is necessary to
be aware of the fact that the addressees of decisions imposing fines were
often — as can also be deduced from the courts’ jurisprudence — entities of
low economic power and poor financial standing.

References

Baird, T. (2017) “Carrier sanctions in Europe: a comparison of trends
in 10 countries”, European Journal of Migration and Law. Vol. 19(3),
pp- 307-334. DOI: http://doi.org/10.1163/15718166-12340009.

Baird, T. and Spijkerboer, T. (2019) “Carrier sanctions and the
conflicting legal obligations of carriers: addressing human rights
leakage”, Amsterdam Law Forum. Vol. 11(1), pp. 4-19. DOI: http://doi.
org/10.37974/ALE.325.

Bloom, T. and Risse, V. (2014) “Examining hidden coercion at state borders:
why carrier sanctions cannot be justified”, Ethics & Global Politics. Vol.
7(2), pp. 65-82. DOI: http://doi.org/10.3402/egp.v7.24736.

Centralna Baza Orzeczen Sadow Administracyjnych. Available at: http://
orzeczenia.nsa.gov.pl/cbo/query.

Cesarz, M. (2019) “Carriers’ liability in the European Union in the era of
migration and the refugee crisis”, Pogranicze. Polish Borderlands Studies.
Vol. 7(1), pp. 7-24. DOI: https://doi.org/10.25167/ppbs678.

Convention implementing the Schengen Agreement (2000) Official Fournal
L239, 22 September, pp. 19-62. Available at: https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=celex%3A42000A0922%2802%29
(Access: 7.01.2022).

78



K. Strak, On Carrier Sanctions — A Voice from Poland. The Liability of Carriers...

‘Council Directive 2001/51/EC of 28 June 2001 supplementing the
provisions of Article 26 of the Convention implementing the Schengen
Agreement of 14 June 1985’ (2001) Official Fournal L187, 10 July, pp.
45-46. Available at: https://eur-lex.europa.eu/legal-content/EN/
ALL/?uri=CELEX%3A32001L0051 (Access: 7.01.2022).

Geneva Convention relating to the status of refugees (1951) Available at: https://
www.unhcr.org/1951-refugee-convention.html (Access 6.07.2020).

Moreno-Lax, V. (2012) Carrier Sanctions in Peers, S., Guild, E., Acosta
Arcarazo,D.,Groenendijk, K.and Moreno-Lax, V. (eds.) EU Immigration
and Asylum Law (Text and Commentary): Second Revised Edition. Volume 2:
EU Immigration Law. Leiden-Boston: Martinus Nijhoff Publishers,
pp- 363-384.

Peers, S. (2006) Carrier Sanctions in Peers, S. and Rogers, N. (eds.) EU
Immagration and Asylum Law. Text and Commentary. Leiden—Boston:
Martinus Nijhoff Publishers, pp. 799-808

‘Regulation No 2016/399 of the Parliament and of the Council of 9 March
2016 establishing a Community Code on the rules governing the
movement of persons across borders (Schengen Borders Code)’ (2016)
Official Fournal L77, 23 March, pp. 1-52. Available at: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399
(Access: 7.01.2022).

Rogala, R. (2020) Artykut 459 in Chlebny, J. (ed.) Prawo o cudzoziemcach.
Komentarz. Warszawa: Beck, pp. 837-848.

Rogala, R. (2020) Artykut 462 in Chlebny, J. (ed.), Prawo o cudzoziemcach.
Komentarz. Warszawa: Beck, pp. 851-853.

Sadowski, P. (2019) Wspolny Europejski System Azylowy — historia, stan obecny
1 perspekrywy rozwoju. Wydawnictwo Naukowe Uniwersytetu Mikotaja
Kopernika: Torun.

Scholten, S. (2015) The Privatisation of Immigration Control through Carrier
Sanctions. The Role of Private Transport Companies in Dutch and British
Immigration Control. Leiden, Boston: Brill/Nijhoff. DOI: https://doi.
org/10.1163/9789004290747.

Stankiewicz, R. (2021) Dziat IVA in Hauser, R. and Wierzbowski, M. (eds.),
Kodeks Postgpowania Administracyjnego. Komentarz. Warszawa: Beck.
Available at: https://sip.legalis.pl/document-view.seam?documentld=m
jxw62zogi3damzxguydgmjoobqxalrvha3dkobghe4a (Access: 7.01.2022).

Treaty on the Functioning of the European Union (2012) Official Fournal
C326, 26 October, pp. 47-390. Available at: https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT (Access:
7.01.2022).

79



Studia Europejskie — Studies in European Affairs, 1/2022

‘Ustawazdnia 14 czerwca 1960 1. Kodeks Postgpowania Administracyjnego’
(1960) Dziennik Ustaw.No.30pos. 168,14 June,pp.293-307. Availableat:
https://isap.sejm.gov.pl/isap.nsf/download.xsp/WDU19600300168/U/
D19600168Lj.pdf (Access: 7.01.2022).

‘Ustawa z dnia 30 sierpnia 2002 r. Prawo o postgpowaniu przed sadami
administracyjnymi’ (2002) Dgziennik Ustaw, No 153 pos. 1270, 30
August, pp. 9871-9897. Available at: https://isap.sejm.gov.pl/isap.
nsf/download.xsp/WDU20021531270/U/D20021270Lj.pdf  (Access:
7.01.2022).

‘Ustawa z dnia 13 czerwca 2003 r. o Cudzoziemcach’ (2003) Dziennik Ustaw,
No. 128 pos. 1175, 21 July, pp. 1-75. Available at: https://isap.sejm.
gov.pl/isap.nsf/download.xsp/WDU20031281175/T/D20031175L.pdf
(Access 6.01.2022).

‘Ustawa z dnia 12 grudnia 2013 r. o Cudzoziemcach’ (‘Act of 12 December
2013 on Foreigners’) (2021) Dziennik Ustaw, pos. 2354, 20 December,
pp. 6-196. Available at: https://isap.sejm.gov.pl/isap.nsf/download.
xsp/WDU20210002354/0/D20212354.pdf (Access 6.01.2022). (English
transaction at: https://www.asylumlawdatabase.eu/sites/default/files/
aldfiles/EN%20-%20Poland%20act_on_foreigners en 0.pdf) (Access:
7.01.2022).

Judgments of Warsaw Regional Administrative Court (WRAC)

V SA/Wa 2920/10, judgment of the WRAC of 14 June 2011. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

V SA/Wa 1794/11, judgment of the WRAC of 20 December 2011. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

V SA/Wa 790/12, judgment of the WRAC of 29 June 2012. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 1433/12, order of the WRAC of 9 August 2012. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/WA 1855/12,judgment of the WRAC of 21 February 2013. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 709/13, order of the WRAC of 7 May 2013. Available at: http://
orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 1414/13, judgment of the WRAC of 3 October 2013. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 2326/13,judgment of the WRAC of 11 December 2013. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 2355/13,judgment of the WRAC of 11 December 2013. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

80



K. Strak, On Carrier Sanctions — A Voice from Poland. The Liability of Carriers...

IV SA/Wa 135/14, judgment of the WRAC of 16 April 2014. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 554/14, judgment of the WRAC of 27 May 2014. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 86/15, judgment of the WRAC of 28 May 2015. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 897/15, order of the WRAC of 23 April 2015. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 729/16, judgment of the WRAC of 29 September 2016. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 20.02.2022).

IV SA/Wa 1189/16, judgment of the WRAC of 26 January 2017. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 2951/16, judgment of the WRAC of 21 April 2017. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 2977/16, judgment of the WRAC of 21 March 2017. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IVSA/Wa2117/17,judgment of the WRAC 0of 19 December 2017. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 1022/18, judgment of the WRAC of 2 August 2018. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 2561/18, judgment of the WRAC of 18 February 2019. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 2792/18, judgment of the WRAC of 15 February 2019. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IV SA/Wa 420/20, judgment of the WRAC of 24 November 2020. Available
at: http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

Judgments of Supreme Administrative Court (SAC)

IT OSK 740/13 judgment of the SAC of 2 October 2014. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IT OSK 885/13, judgment of the SAC of 30 October 2014. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

II OSK 1675/14, order of the SAC of 1 July 2014. Available at: http://
orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

IT OSK 80/16, judgment of the SAC of 17 February 2017. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

II OSK 2275/20, judgment of the SAC of 14 April 2021. Available at:
http://orzeczenia.nsa.gov.pl/cbo/query (Access: 19.01.2022).

81






DOI: 10.33067/SE.1.2022.5

Elina Graudina*

Bringing the Latvian Youth Back
to Political Participation

Abstract

After the collapse of the Soviet Union, and in the first democratic national
elections of 1993, voter turnout in Latvia was 89.9 per cent. However, by
the late 90s, participation levels had significantly decreased. Scholars have
pointed out that this decrease was a result of people gradually learning
the limits of democratic governance while tackling the feeling of political
powerlessness and decreasing trust in politicians and political institutions
— all of which have had negative effects on civil society and democratic
ideals. Youths in particular were affected by the sum of all this, seeing,
first-hand, income inequality, economic stagnation, corruption, and per-
sonal unemployment (or that of their parents). All this, combined with
a lack of democratic traditions, has resulted in scepticism and political
apathy. This paper shows that, since 2009, Latvia has seen a decrease in
all forms of political participation, including a share of its youths who run
as MP candidates in elections. The paper aims to clarify what would help
bring Latvian youths back into politics.

Keywords: Civil Society, Political Participation, Democracy, Political
Activism, Youth

Introduction

Few studies have been done on the role youth-based political partici-
pation plays in the formation of an active and knowledgeable civil society
and in the development of democracy in Latvia.! Similarly to other West-
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! Studies have been carried out on the participation of minorities in democratic
processes in Latvia, which dealt with individual factors regarding the involvement of
minorities in political processes. A study titled “Political and Political participation
of Young People in Latvia: Myplace Policy Issues of the 7th Framework Programme”
focused on the participation of young people in the context of the European Union.
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ern countries, Latvia has seen a gradual decline in political participation,
indicated by a drop in voter turnout in all elections. Several studies on po-
litical behaviour have been carried out over the decades, with mass politi-
cal participation seen as an important element in a well-functioning de-
mocracy (LeDuc, Niemi, Norris, 2009). It is just as important that Latvia
has a small proportion of the people involved in political parties — only
0.7% to 1% of Latvia’s population is involved in political parties, while the
EU average is 4.7% (Karlsone, 2017).

Robert Dahl once stated that the purpose of democracy is to reach
a compromise between the power of the majority and the power of mi-
norities in a balance between the political equality of all adult citizens,
and a desire to limit their sovereignty (Dahl, 1967). In Latvia’s case,
young people, as well as issues raised by them, are often relegated to the
sidelines, thus creating the minority mentioned by Robert Dahl; their
problems are not taken into account, thus undermining their interest and
involvement in civil activities. Those who are 50+ catch the attention of
political parties, because of their numbers.

In order to change the current situation, and to promote the involve-
ment of young people, it would require both a set of knowledge and skills
that would allow the individuals to play an active part in democratic proc-
esses. The aim of this paper is to clarify the reasons that would help bring
youths back into politics.

Democracy and Political Participation,
and the Declining Civic Engagement of Youth

Political participation is one of the key conditions for the consolida-
tion of democracy. According to research, a strong, well-functioning de-
mocracy is based on the assumption that citizens can participate in the
decision-making process in various ways and that, in practice, they will
also do so, thereby reviving the republican ideal of citizens actively en-
gaged in public policy (LeDuc, Niemi, Norris, op. cit.). In a time and age,
when political participation levels dwindle, it becomes a highly contested
topic, so researchers try to focus on a variety of political behaviour norms
that tend to increase political participation in hopes that it will become
a fix for democratic societies struggling with political participation and

There was also a study carried out as part of the Latvian State Research Program
project titled “The Culture of Trust: Politically Active Youth Perception of Trust in
Democracy and Civil Society in Latvia”, which looked more broadly at the core of
a democratic society; trust, and how it is set up and what determines it. This study
also focused on youth.

84



E. Graudina, Bringing the Latvian Youth Back to Political Participation

democratic values. Since there is no “normative” that says what consti-
tutes a functioning democracy, increased levels of political participation
point either to satisfaction or widespread discontent with the existing po-
litical regime. Conflicting demands on the part of society are becoming
increasingly common and, in the long-term, political decision-making
is becoming increasingly difficult, as politicians are confronted with the
overload of public demands. It influences the prestige of the policy deci-
sion-makers’ profession and does not create transparency by undermining
young people’s desire to engage in the policy agenda process (Ibidem).

A democratic society offers various forms of political participation,
ranging from simple (voter turnout in elections) to difficult (member-
ship in political parties), as well as from the conventional (debating and
communicating with political representatives), to the unconventional
(protests, riots). Voter turnout is, without doubt, the simplest and most
common form of political participation, because it requires the least po-
litical input in terms of knowledge, finances, and effort. Studies show that
voter turnout in elections is substantially higher among the better edu-
cated, although it must be pointed out that it is the amount of education
that one has that seems to count, and not how rich or poor that person is
(Dalton, Klingemann, 2009). And this remains true for most other forms
of political behaviour. Those who are male, older, better educated, are
financially better off, and who have a broad network of social acquaint-
ances are politically more active than the young, uneducated poor who
come from marginalised groups. And yet, these groups also tend to find
their forms of political behaviour when pushed to the extreme. Poorly
educated groups depend more broadly on the mobilisation processes, e.g.,
by trade unions, demonstrations, protests or riots. All these forms of civic
engagement ensure the full functioning of a democracy. The majority of
people tend to involve themselves in these specific civic activities less
frequently, however said activities do allow individuals to express their
views in a quick and effective manner. Unfortunately, these activists tend
to fall prey to opinion leaders who are borderline or outright populists.
In the long term, this divergent perception from different groups of so-
ciety can have a significant impact on the results of the electoral process
(LeDuc, Niemi, Norris, op. cit.).

Joint political action groups promoting political participation are
equally important, such as associations, interest groups, political par-
ties, non-governmental organisations (NGOs), etc. (Hooghe, 2014), but
require considerable resources in terms of knowledge, finances, and time
from those involved in them (LeDuc, Niemi, Norris, op. cit.). These may
also be considered one step closer to membership in political parties. Ever
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since the first systematic studies of political participation, research has
shown that those who join political parties, like those who participate in
most types of political activities, are not a demographically representa-
tive sample of the electorate (Ibidem). For one, party members tend to
be male rather than female, and in general have above average levels of
education and income. They also tend to be older than the population
average (Dalton, Klingemann, op. cit.). The available research on po-
litical socialisation strongly suggests that experiences during childhood,
youth, and adolescence — whether in the family, at school, or within peer
groups — shape enduring patterns of social and political attitudes (Ibi-
dem). Therefore, an individual’s political behaviour is expected to be
relatively stable throughout their lifetime (Ibidem). Studies carried out
in Western democracies have even shown that these attitudes and behav-
iours can persist from one generation to the next insofar as youths acquire
a party identification from their parents (Butler, Stokes, 1970). Theories
of path dependence postulate that attitudes and behaviour persist because
the costs in time, money, or emotions are greater than the immediately
perceived benefits of changing one’s behaviour and beliefs (Sewell, 1996).
The stability of individual behaviour can also characterise political in-
stitutions. David Easton’s (1965) seminal study postulated a regime in
a steady state equilibrium due to a feedback process relating the input of
citizens, the output of governors, and the response that citizens made to
governmental output. In this way, democracies are expected to be “sta-
ble” or “consolidated” (Dalton, Klingemann, op. cit.). In post-communist
countries there was none of that.?

The decline of youth-based participation in political processes is
a malady that has affected most Western societies, as democracy is being
taken for granted. For several decades now, there have been studies that
have shown that people are becoming less and less involved in political
processes, and youths in general are no exception to this (Rahn, Transue,
1998). At the same time, however, not all is doom and gloom. We have to
remember that youths have never shown a particular interest in politics,
and this age shows no particular difference. The latest research from this

2 In post-communist countries, youths were not taught democratic values and
practices, nor did they inherit party identification from their parents or grandparents,
since after the collapse of the Soviet Union, new countries were formed with a differ-
ent political regime and very unstable political party systems. Education and income
were equally poor across the society, and there can hardly be any talk of class, racial
or neighbourhood differences, as essentially everyone rose from the post-communist
world on an equally poor footing in a homogeneous society. It has taken 30 years for
education differences and class differences to start to emerge, but even now the dif-
ferences are minute.
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region (e.g., Allaste, Saari study of Estonian and Finnish youths in 2020)
shows that today’s young people are engaging in politicised activities and
are more attuned to the concerns of their own generation, as opposed to
issues more relevant to their parents. Youth-based political activism takes
a less overt and more individualised approach, and young people today
are enthusiastic about online participation and engaging in it in different
ways (Allaste, Saari, 2019). That said, we should not dismiss the age-old
qualities that increase political participation and stimulate political inter-
est in youths. In order to change the current situation with the decline
in the participation of young people, education should still be the first
and most important factor that will affect the political participation of
the whole of society. Communities of highly educated individuals tend to
be more civic and political rectification among young people progresses
more smoothly there (Blais, 2006; Tenn, 2007). Cognitive complexity, di-
rectly linked to high levels of education, means that highly educated citi-
zens are clearly more inclined to the importance of the elections, seeing
political regimes and the functioning of society in their entirety rather
than divided (Blais, op. cit.).

Political Behaviour of Youths in Latvia

Political participation includes all forms of behaviour by which citi-
zens wish to influence the setting of the political agenda and the decision-
making process. It is voluntary, and covers wide-ranging activities. The
lack of willingness of young people to engage in political-agenda setting is
of great concern. Following the restoration of independence of the Repub-
lic of Latvia, 89.9% of voters participated in the first Saeima elections held
in 1993 (Cvk.lv., 1993). However, this level of civic activity has gradually
decreased. In 2018, in the 13th Saeima elections only 54.6% of the voting
population participated (Ibidem). A study conducted in 2013 showed that
only 2% of young people in Latvia are involved in youth organisations of
political parties, and regularly involve themselves in political discussions
(Daugulis et al., 2019).3

3 Latvia has the lowest number of young people who engage in public activities
among the Baltic States. According to Eurobarometer, in 2017 only 16% of young
people participate in NGO activities, and just 4% were involved in political parties. In
a study conducted by the OECD and PISA in 2018, Latvian youths show the lowest
levels of civic competence among the democratic countries of the Baltic Sea region,
as well as the third lowest level of competence among European countries. A survey
from the Ministry of Education and Science entitled “Survey of young people in
Latvia 2020”, which highlights the views of political participation, the opportunities
of the European Union, etc., shows that only 8% of young people highly assess their
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The decline in voter turnout cannot be directly linked to the apolitical
attitudes of young people, nor to the reluctance to participate in the po-
litical agenda. It is rather a result of multi-faceted factors, of which civic
education is one aspect. The subject “Politics and Law” was introduced
in secondary schools with the aim of promoting young people’s awareness
of politics and promoting political participation (Likumi.lv, 2013). But
the subject is an elective course that pupils can choose from a list of other
subjects that focus on social sciences, including philosophy, economics,
geography, etc. Moreover, even if a pupil chooses “Politics and Law”, the
class is limited to one 40-minute class per week, in which the teacher
must achieve the aim of the class, which is: “promoting the analytical
skills of pupils regarding the society, state and socioeconomic and politi-
cal processes” (Ibidem). In reality, schools often do not have the necessary
capacity, and offer only specific lessons. Consequently, the number of pu-
pils who will learn these nationally important issues is reduced dramati-
cally. The lack of compliance with the “Sustainable Development Strat-
egy of Latvia for 2030” shows that it should be mandatory to raise citi-
zens’ awareness of social and state processes in the field of social sciences
(sociology, politics, anthropology and economics) (Pkc.gov.lv, 2021). This
begs the question of what the problem is in achieving these objectives if
the country’s long-term strategy includes certain basic criteria, and why
educational institutions do not indicate in the specific field that the stated
education standard objective cannot be achieved as laid down by law.*

The share of young people against the general population in Latvia
also decreases, having fallen from 16.6% in 2011 to 12.2% in 2020 (Ibi-
dem). This data may appear to be of minor importance, but youth-based
agenda issues are not included in political party platforms, because
youths constitute a small portion of the society. Political parties have no
incentive to do that because these issues are unimportant and will not
secure enough votes in elections. Politicians are not interested in youths
precisely because of their political passivity (Daugulis et al., 2019). Only

ability to influence the decision-making process at municipal level, with this indica-
tor going up to 5% at the national level. Moreover, it should be noted that only 19% of
Latvian pupils show civil competence according to the survey conducted by ICCS in
2016. According to Ireta Cakse, a researcher at the University of Latvia, the low level
of civil society competence reflects how society understands democratic processes in
general. The fact that less than only one fifth of Latvia’s young people are politically
and civically competent in will not enable the country to fully develop and realise all
the opportunities for economic development and growth provided by a democratic
government the long term.

4 Cabinet Order No 256 on the “Implementation Plan for the Youth Policy 2016
2020”.
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19% of youths show civic competences — the number of young people en-
tering the parliament decreased by 3.4% between 2010 and 2018, and in
the European Parliament elections, the number of members of the youth
category fell by 14.0%.°> The sharp drop in youth candidates raises some
concern about the interests, desire, and need for young people to engage
in civic activities. An analysis of the ICCS survey results show that young
people’s understanding of democracy and its importance is low, which, in
the modern era of information, is considered to be a necessity for them to
be able to analyse and participate in political processes (Cakse, 2018). The
popularity of collective petitions has increased, and this particular form
of political participation is open to people as young as 16. The public ini-
tiative platform “Manabalss.lv”’ (MyVoice.lv) has had 1,759,019 votes cast
on the platform since 2011 (Manabalss.lv., 2021).

Political agenda in Latvia focuses on the increase of political participa-
tion and development of civil society. This issue is addressed not only by
those directly responsible, but also by NGOs, experts, the academia, and
even various research projects funded by the EU. The problem identi-
fied by all concerned is a lack of continuity and feedback. Even though
politicians in most cases manage to adopt various laws and regulations to
achieve set objectives, in many cases they are not carried through, or they
do not make sure that the objectives can be reached based on the available
resources, both monetary and human. An analysis of party platforms form
2010 until 2020 show that parties have little interest in the topic. An anal-
ysis of four political parties that were represented in all four Saeimas that
were elected from 2010 until 2020 (National Alliance, Union of Greens
and Farmers, Unity/New Unity, Harmony) shows that all of these politi-
cal parties provided only general information in their pre-election cam-
paigns regarding education and the promotion of political participation

3 Since the parliamentary 10th Saeima elections in 2010, which saw 21.3% of
young people as party members, and 16.3% choosing to run for office, this number
has gradually continued to decrease. In the parliamentary elections of 2011, the total
number of young people in parties was 20.9%, however 18.0% ran for office. In the
parliamentary elections of 2014, the number of young people in the parties decreased
to 19.9%, of which 16.2% ran for office, and in the Saeima elections of 2018, the
number of young people in parties fell to 16.7% and parliamentary candidates repre-
sented only 12.9% of young people in the elections. The situation was similar with the
European Parliament elections, where the total number of young people in political
parties in the 2009 elections was 21.6%, while the number of candidates in the youth
category was as high as 24.2%. In the 2014 elections, the total number of young people
in political parties was 19.9%, while the number of candidates decreased to 11.8%.
Finally in the 2019 elections, the total number of young people in the political parties
showed a total of 16.7%, while only 10.2% of young people ran in the elections.
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— none of them provided a specific solution that could be reached within
a certain time frame. This, in turn, was reflected in the agenda set by the
Saeima - any debates on education and the promotion of political partici-
pation among young people were extremely rare.® It is hardly surprising
that party platforms show no interest in the promotion of civic education
among the young; few parties mention it, with even fewer support it with
funding. In order to achieve the objective of increasing the participation of
young people in civic life and politics, the responsible authorities should
reach the agenda of political parties with an actual desire to implement
these ideas to affect the policy of civil society in the long run.

Methods

In order to determine the political behaviour of youths, and what
should be done to bring youths back into politics by increasing their par-
ticipation, two methods were used — a quantitative online survey, and fo-
cus groups.

Young people covering the age group 18-30 were surveyed. The survey
questionnaire was completed between 25th October and 7th November,
2021 by 200 respondents. The questionnaire had a non-probable sam-
ple due to geographical and epidemiological constraints because of the
Covid-19 pandemic. These factors limited the sample of the study, so even
though the results cannot be applied to the entire youth population, they
show possible trends of political behaviour.

Respondents gave answers to 14 questions, 10 of which were closed
questions, and four were open-ended questions. The survey focused on
the political activities of youths, their interest in political and socioeco-
nomic issues, as well as their trust levels in public institutions, relatives,
and various famous people in Latvia. 55.8% of the surveyed were women,
40.2% were male, with 4.0% choosing not to disclose their gender. 18.7%
had completed higher education, 11.6% had not completed their studies
at university, 20.2% had finished high school or a vocational school, 45.5%
had finished primary school and 3.5% of the respondents chose not to
disclose their level of completed education.

Focus groups were held in a suburban school of Riga (High School
No 41) on 20 September 2021, organising 12 focus groups. The average
number of focus group participants in each group was 6-9, and they were

¢ Even though Saeima debates on education policy in Latvia have been held
regularly, in 2010 none of the debates focused on education policy. In 2011, 2014, and
2016 there was only one debate, in 2012, 2013, and 2017 there were three, in 2015
none, and two in 2018.
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aged 17-19 (grades 10-12). There were four groups of 10th grade students
—they had not previously had the subject of “Politics and Law.” 11th grade
had studied the subject for one year; 12th grade pupils had studied the
subject for two years. The length of each focus group session was 40 min-
utes, during which six questions were asked referring to internal Latvian
politics, two questions referred to international news, one question deter-
mined their media consumption habits and one question was asked spe-
cifically to determine what in their opinion would help them get more
involved in civic life, and increase their political participation levels.

Results

The next Saeima elections in Latvia will be held in October 2022. The
results show that 50.5% of surveyed young people would choose to par-
ticipate in the elections of the 14th Saeima in 2022, 41.5% would choose
not to participate, with 8% not being able give a definite answer. Accord-
ing to the surveyed youths, fewer would participate in the 14th Saeima
elections than actually participated in the 13th Saeima elections in 2018,
when 54.6% participated. The political participation of young people is
influenced by a number of factors, with the level of education being raised
as one of the key factors. Chart No 1 summarises the results of the poten-
tial participation of young people in 14th Saeima elections with their level
of education.

43,0%

29,0% 28,0%

Sec... Hig...
Chart 1: Planned participation of youths in the 14th Saeima elections and
their level of education, 2021

Source: made by author according to the gathered data of a questionnaire that was
completed between 25 October and 7 November 2021.

This shows how important education is — the higher the education,
the higher the willingness to participate in elections; there is no real dif-
ference between those who have completed primary and secondary edu-
cation. This suggests that there is no substantial change in the politi-
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cal participation rates of young people following the acquisition of a ba-
sic education at secondary school and elective class “Politics and Law”
(Visc.gov.lv, 2013). Mastering this subject ensures that knowledge ac-
quired at the level of primary education is strengthened and that there is
no gap of three years between theoretical knowledge in grade 9 and their
first participation in one of the elections at the age of 18.

Young people were asked how often they discussed politics in their
families. The results reveal that some young people discussed politics
with family members on a regular basis; 44.0% of respondents said they
discussed politics at least once a week, while a total of 67.5% do so at least
a few times a month. At the same time, 24.5% of young people surveyed
said they discussed political processes less than once a month, or never
(see Chart 2).7

0,
54,0% 60,0%
0,
31,0% 26,0%
15,0% - 14,0%
Talk to your family about politics Politics are less often discussed
at least once a week with the family
Il Plans to vote in elections Does not plan to vote in elections Hard to say

Chart 2: Planned participation of youths in the 14th Saeima elections and
their discussions about politics with family members, 2021

Source: made by the author according to gathered data of a questionnaire that was
completed between 25 October and 7 November 2021.

Media literacy is important for young people, given that information
on political processes is mainly obtained via internet news portals (78.5%),
social media (71.5%) and during conversations with relatives (56.0%).

7 The results show that family plays an important role; young people who talk
about politics at least once a week with their family members show higher potential
participation in the 14th Saeima elections. Regardless of the content discussed, regu-
lar inclusion of political processes in discussions with relatives improves the pros-
pects for the political participation of young people. The survey shows that 50.0%
of young people watch or listen to the news at least once a week, 29.5% do this less
frequently than once a week, 13.5% do not watch or listen to the news at all, with 7.5%
not being able to give a specific answer. It appears that the proportion of young people
who follow the news regularly (at least once a week) is almost the same as the percent-
age of young people who would participate in the 14th Saeima elections.
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There is no “professional journalism filter” on the internet, particularly
on social media, which provides information in an objective manner and
covers all stakeholders, and therefore the skills of young people to distin-
guish between reliable sources of information and manipulative content
are very important. Results of this study show a link between the poten-
tial participation of young people in elections and how often the family
talks about policies.

The internet has contributed to the emergence of new forms of politi-
cal participation, such as establishing contact with politicians via social
media, the signing of initiatives, mobilising people for protests and ex-
pressing opinion, both publicly and in different groups. In Latvia, young
people generally made very few attempts to establish communication
with politicians — in the last year, 3.0% of respondents said they had at-
tempted to contact a Saeima member on social media, while 4.5% had
tried to contact a local government member. Over the past year, 38.0%
of young people surveyed said they had signed up for some initiatives on
manabalss.lv.

Since 1996, the highest figures for public trust in parliament and gov-
ernment were during the 8th Saeima in 2002, when the Cabinet was trust-
ed by 51.4% of people and the parliament by 47.9% of Latvia’s residents
(Eglitis, 2021). Trust levels since then have fallen sharply — in early 2009,
only 7.3% trusted the Cabinet, while 4.5% trusted the Saeima. After 2009,
the situation improved slightly and in the spring of 2021, the Cabinet was
trusted by 23.0%, and the Saeima by 21.0%. Trust indicators are summa-
rised in Table 1.

Trust levels remain low for political parties — only 26.5% of the young
people surveyed trusted political parties, but this is by 8.5 percentage
points higher than the total population of Latvia. The relatively low level
of young people’s trust in political parties can be linked to family and
media attitudes, since a large percentage of young people have not had
direct links with political parties. This is confirmed by the results of vari-
ous forms of political participation — only 2.0% said they were currently
a member of a political organisation, 2.5% said they had donated money
to a political organisation over the last year, 3.0% said they had tried to
contact a Saeima member, while 4.5% had tried to contact a local govern-
ment member. It should also be noted that young people trust the Eu-
ropean Union (68.0%) more often. This means that young people have
developed their attitudes towards political parties at least partly on the
basis of discussions with their relatives and information available in the
media.

93



Studia Europejskie — Studies in European Affairs, 1/2022

Table 1: Youth levels of trust in public institutions and others, 2021

Trust com- | Rather | Rather Distrust Hard
pletely trust | distrust | completely to say

Government (Cabi- 7.5% | 35.0% 24.0% 17.0% 16.0%
net of Ministers)
Saeima 4.0% | 33.0% 32.5% 14.5% 16.0%
President 55% | 37.5% 23.5% 13.5% 20.0%
Political parties 2.0% | 24.5% 38.5% 16.0% 18.5%
Judicial system 10.0% | 46.5% 20.0% 8.5% 14.5%
European Union 17.5% | 50.5% 11.5% 5.5% 14.0%
Teachers 14.5% 64% 11.5% 2.5% 6.5%
Relatives 49.0% | 39.5% 2.0% 2.5% 6.0%
?ﬁ;ﬁﬁ)Bned‘S 14.0% | 155% | 19.0% | 22.0% | 27.0%
Maija Armageva 25% | 8.0% | 235% | 31.0% | 33.5%
(influencer)
Paula Freimane 3.0% | 12.0% | 25.0% | 27.5% | 31.0%
(influencer)
Renars Zeltip$ 7.5% | 15.0% | 23.5% 22.0% 30.5%
(influencer)

Source: made by the author according to gathered data of a questionnaire that was
completed between 25 October and 7 November 2021.

Young people are more likely to trust the Latvian boxer Mairis Briedis
(14.0%) than the government (7.5%), the Saeima (4.0%), the President of
Latvia (5.5%), political parties (2.0%), and the judicial system (10.0%).8
They said they trusted the boxer almost as often as their educators (14.5%),
but they did not show the same levels of trust in other famous people and
influencers. A significant proportion of young people in a number of cases
could not give a specific response to trust in national regulatory bodies or
famous individuals.

The qualitative study in the focus group discussions strived to gain
a deeper understanding on some of the issues covered in the survey. In
response to the first group of questions regarding internal policy issues,
pupils showed a reasonably good understanding of basic facts about in-

8 Regarding confidence in the judicial system in Latvia, 56.5% of the young re-
spondents said they tended to trust it, while at national level this rate is significantly
lower standing at 39%. The lack of trust in political parties could be one of the expla-
nations why only 2.0% of the young people surveyed are involved in political organi-
sations or are members of party youth organisations.
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ternal politics, i.e., how the parliament and the executive branch work.’
Surprisingly, pupils showed an even better understanding about some
foreign policy issues, most notably the European Union and the Euro-
pean Parliament.!?

When discussing the importance of media in their lives, 10th grade pu-
pils admitted that they had little interest in political news. They showed
no interest in following politicians on social media, nor did they share or
comment on the content online. All groups expressed their concerns about
the objectivity of media and information that social media “imposes on
users”. Most had little interest in consuming political news on a daily ba-
sis, saying that they used news portals only to acquire information when
necessary. Some pupils even said they were following foreign politicians
on social media, but not Latvian ones. Contrary to 10th graders and 11th
graders, 12th grade pupils said they discussed topics of interest with their
friends rather than their family members.

In response to the question of what could improve their civic interests
and political participation, the pupils revealed that the lack of informa-

° 10th grade pupils were able to define that the Saeima of the Republic of Latvia
is the parliament that passes laws and consists of 100 members that are elected in
open and fair elections; they were also able to determine that their actions are regu-
lated by the Constitution, and the Saeima Order Roll. They also knew that in order to
be elected to the Saeima, parties need to overcome the 5% threshold in the elections.
11th graders were more expressive in their views. Even though they knew many of
the facts, they also expressed the opinion that the Saeima consists of “fools and mon-
ey-grabbers”. 12th graders demonstrated in general a much deeper understanding
about how the Saeima works, knew in more detail the operations of coalition and op-
position parties, when they meet, how sessions are organised and how laws are passed.
They were aware of the fact that there are independent MPs. In response to a question
about the Cabinet of Ministers, 10th grade pupils also showed general knowledge
about its authority that it is the highest executive body, and that it is responsible for
the government’s policies. 11th graders said that the Cabinet of Ministers was the
same as the Saeima’s “crusaders”, but were “slightly different fools working there”.
They were able to identify the Prime Minister and many of the ministers by name.

10 When asked questions about the European Union, 10th grade pupils also
showed extensive knowledge about EU history — in that it was initially created after
World War II; that it consists of 27 Member States, and that now it attempts to set
common development objectives, with human rights being mentioned as a key cri-
terion. Pupils stressed that the European Union gave young people a wide array of
opportunities, such as the freedom to travel, to use a single currency etc. 11th graders
knew many facts about the EU in greater detail than the 10th graders, e.g., they knew
more about commissioners, the European Parliament, the Council of Europe and
the European Commission. In addition to what the 11th graders knew about the EU,
12th graders also could discuss EU issues in more detail, and knew the eight Latvian
MEDPs.
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tion on the opportunities young people have to become more active is the
most important aspect. They stressed the importance of civic education
as it helps form “citizens”, and that access to information on the oppor-
tunities young people have would certainly lead to more civic activities
on their part. 10th graders stressed that they lacked an understanding on
how political decisions are made, saying that they would be willing to en-
gage in politics if their rights were reduced in some way, e.g., something
was “banned”, or access to information was reduced. They also proposed
that a nationally designed phone application with information on laws,
decisions, potential events, and statistics where information can be com-
pared would help them understand politics.

11th grader political activity is shown in their regular use of Mana-
balss.lv. They said they would be more interested in politics if it affect-
ed their personal lives or focused on issues that are important to them.
They stressed that they would be politically more active if a “secure
atmosphere” was created by adults, and they were more forthcoming in
explaining political issues. 12th graders were more assertive in their at-
titudes about political participation, saying they would definitely con-
tinue to follow political issues and participate in the elections. Some
pupils stressed that they were politically passive because they did not
want to face criticism from friends and family. Just as the 10th grad-
ers, they said they would become more politically savvy if democratic
values were threatened and there were dangers of totalitarianism taking
over.

Conclusions

The question as to what would help bring youths back into politics
remains elusive, because there is a difference between what the young
people feel would help them become politically more active, and what
would really make them politically active as citizens. The study showed
that the role of the family remains important in the process of shaping
young people’s beliefs. The unwillingness to be politicly active expressed
by some young people is largely related to the political apathy of their
family, where there is a clear sign of isolation and unwillingness to engage
in civic activities. On a positive note, youth confidence in government
institutions and political parties is generally higher than that of Latvian
residents, although it could be explained by the fact that they have little
first-hand experience with them.

The study showed that a large proportion of mass media consumption
is obtained through social media, followed by news portals, family and
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friends’ views. The biggest worry is that young people can potentially get
into a “bubble” of certain information flows, which will not allow a wider
flow of information in the long term and will polarise their views. For this
reason, civic education remains extremely important — the study showed
that youths had satisfactory levels of knowledge about public adminis-
tration, internal policy issues, the role of state institutions, and foreign
policy. But they had more interest in foreign policy combined with inter-
national institutions. The European Union in particular had significantly
higher levels of credibility among young people than national policies,
which according to the focus groups had to do with better availability
of information. It is remarkable that young people show an interest in
politics following foreign politicians, at European and global levels, but
such practices do not apply to Latvia’s internal policies. The young peo-
ple mention the lack of information as a reason for their lack of engage-
ment in local activities, saying that if information was widely available,
interpretative, statistically justified, and which allowed them to form an
understanding of the nature of decisions and laws, they would participate
more. Whether that would really help bring Latvian youths back into
politics remains to be seen.
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Abstract

The main objective for writing this article is to present the barriers to ac-
cessing EU funds at the stage of preparing an application for funding, as
well as the barriers to executing project activities. The research objective,
question, and problem as well as the statistical description of the research
group and the measurement instruments have been highlighted in the ar-
ticle. The author attempts to answer the following questions: what are
the main barriers/hurdles encountered by Polish beneficiaries of EU funds
allocated under national and regional operational programmes; which of
the identified barriers to accessing EU funds is perceived as the most hin-
dering in the process of executing EU projects; and how is the impact of
EU funds on regional development assessed from the perspective of those
people executing projects and taking part in projects financed with EU
funds?

The following barriers can be enumerated as the most significant: the with-
holding of subsequent funding tranches while maintaining the obligation
to pursue project execution, the highly bureaucratic application process for
a subsidy, the bureaucratic system of post-project accounting, and the long
deadlines for transferring subsequent tranches of funding. An analysis of
the findings confirms that the beneficiaries of EU funds primarily fear los-
ing financial liquidity. Receiving a subsidy in the form of a refinancing of
the incurred costs requires, on the one hand, efficient project management,
and, on the other, a well-functioning institutional system that should sup-
port project recipients in their investment endeavours.
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Introduction

European structural funds, in conjunction with national funds, are
currently one of the main financial factors supporting not only invest-
ment in the development of human capital — which directly improves
citizens’ standard of living — but also investment in the development of
large and small infrastructure. Enhanced investment activity contributes
to labour market recovery thus generating employment and wage growth,
which, in due course, positively affects the volume of consumer demand.
Investments implemented with the participation of EU funds also gen-
erate positive changes in the sectoral structure of the economy, which
result in a surge in the dynamics of productivity growth (Bartkiewicz,
Debowski, 2010).

It is estimated (based on data from the PKO BP Economic Quarterly
— 09.2020) that the executed projects contributed to an increase in the
GDP level from 0.5 to about 1.0% per annum in relation to the GDP level
Poland would have achieved had it not been for the investments from EU
funds. It is therefore vital to effectively conduct the regional development
policy with the application of structural funds to a great extent, since it
enables the restructuring of rural areas, along with an improvement of
the quality of infrastructure and the development of the SME sector. The
problem of the absorption capacity of Polish regions with regard to the
utilisation of EU funds is one of the biggest issues that always arises be-
fore the new programming period.

The actual level of fund utilisation is affected, inter alia, by the prepa-
ration of public institutions, especially as regards the knowledge and
skills of administrative staff devising the rules and procedures for an-
nounced competitions, the efficiency of payment institutions and enti-
ties conducting supervisory activities, as well as the creativity of project
recipients who are the main beneficiaries of this form of financing.
Statistical data confirm that Poland is the largest net recipient of aid
granted under the EU structural funds, but also records a high level of
absorption under individual operational programmes (Eurostat, 2022,
Fundusze, 2022) The foregoing became feasible owing to significant in-
vestor interest in this form of funding and the increased efficiency of
the functioning of public institutions responsible for the distribution of
structural funds.

The role that is currently attributed to this form of financing of Po-
land’s economic development requires an apt diagnosis of the barriers/
hurdles to accessing EU funds that have arisen which, on the one hand,
will increase the level of absorption of the European funding, and, on the
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other hand, will allow for the partial or complete elimination of impedi-
ments in the process of the application and execution of projects.

The research carried out by I. Bostan, C.M. Lazar, N. Asalos, I. Munte-
anu, and G.M. Horga constitutes a great example of how the accessibility
level of EU funds and their impact on the economic development can
be evaluated. The conducted research allows one to determine the direct
relation between EU funds and the economic, social, and environmental
effects and competitiveness of SMEs (Bostan et al., 2019, pp. 460-467).

Research Assumptions

An apt diagnosis of the barriers to accessing EU funds, on the one hand,
enhances the capacity in the process of EU funding absorption, and on the
other hand - enables the elimination or minimisation of hurdles arising
in the process of the application and management of executed projects. In
view of the foregoing, the author has decided to conduct a quantitative
study with the application of the Pencil and Paper Interview (Ward, Clark,
Zabriskie, 2014, pp. 84-105) so as to identify the barriers to accessing and
utilising EU funds. The following factors had a direct impact on selecting
the research tool: the standardisation of the place of research (Faculty of
Management, University of Warsaw), and the possibility to provide expla-
nations in the event a question is not understood.

Research Objective, Question, and Problem

In 2020, another programming period came to an end. An analysis of
the implemented forms of support confirms that the European structural
funds have been one of the main determinants supporting Poland’s social
and economic development. The research objectives have been present-
ed on two levels — cognitive and practical. The cognitive objective is to
examine the groups of the main barriers/hurdles that occur at the applica-
tion and implementation stage of activities co-financed with EU funds.
The practical objective is to identify the greatest barriers that, on the one
hand, hinder the preparation and execution of projects co-financed with
EU funds, and, on the other hand, directly affect the effectiveness of EU
funding utilisation.

The research problem and research question have been formulated.

Research problem: in what way do the identified barriers/hurdles affect the

application process and the process of project implementation financed with EU
funds?
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Research question: what are the main barriers perceived by Polish benefi-
ciaries of EU funds under national and regional operational programmes?

A study of what future beneficiaries think about said barriers is sig-
nificant since application activity is dependent upon the perception of
difficulties. Among other things, a socially-shared belief that financial re-
quirements constitute the greatest barrier while information factors — the
least significant, has been empirically examined. Those who consider the
application for EU funds to be too troublesome may, due to their beliefs,
never undertake this form of funding their investment (Dubel, 2020).

Characteristics of the Respondents

The selection of people for the study was deliberate and was carried
out as part of the projects implemented by the Faculty of Management
of the University of Warsaw, which were co-financed by the European
Social Fund. The participants were representatives from the national
administration sector and employees of local government administra-
tion hired in municipal, district, and voivodeship self-government units
at managerial and non-managerial positions, entrepreneurs, Co-owners
and owners of SMEs, as well as representatives of non-governmental
organisations. The people taking part in the study can be divided into
two main groups. The first are those who created their applications
themselves and have experience in the preparation thereof. The sec-
ond encompasses participants of various types of activities co-financed
by the European Social Fund or the European Regional Development
Fund.

277 people (N = 277) took part in the study. Men constituted 32.9% of
the respondents (N = 91), with 67.1% of the respondents being women
(N = 186). The majority of the respondents had a higher education of the
second degree (N = 234), which constituted 84.5% of the respondents.
13% of the respondents were people with a higher education of the first
degree (N = 36), while 2.5% of the respondents were people with a vo-
cational and secondary education (N = 7). All the participants correctly
completed the received questionnaires.

The majority of the respondents — 58.5% specifically — are employed in
the public administration sector (N = 162), and 12.3% of the respondents
work for large businesses (N = 34). A comparable number of respondents
(N = 36) work in the sector of medium-sized enterprises and in the sector
of micro and small enterprises (N = 25). There were two entrepreneurs/
business owners in the group (N = 2), and the remaining group (N = 18)
were employees of non-governmental organisations.
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40.4% of respondents declared that they had applied for EU funds (N
= 112), while the remaining respondents, i.e., 59.6%, declared that they
had never applied for similar funds before (N = 165), but had, however,
benefited from or utilised this form of support as project participants. In
the group of people applying for EU funds, 70 people (N = 70) were ad-
ministrative workers, 42 people (N = 42) were others — from outside the
administration area (see Table 1).

Table 1 shows the number of applications for funding among respond-
ents divided into type of operational programmes.

Table 1: The number of applications submitted for funding divided into
type of operational programmes

Number
Types of programmes of applications Percent
submitted for funding

Human Capital Operational Programme o
(PO Kapitat Ludzki) 20 50.6%
Innovative Economy Operational Pro- 18 10.1%
gramme (PO Innowacyjna Gospodarka) i
Regional Operational Programme 40 22.4%

(Regionalny Program Operacyjny)
Infrastructure and Environment Op-
erational Programme (PO Infrastruktura 11 6.2%
i Srodowisko)

Development of Eastern Poland Operation-

al Programme (PO Rozw6j Polski Wschod- 2 1.1%
niej)

Former financial perspective 2004-2006 17 9.6%
Total 178 100.0%

Source: devised on the basis of author’s own findings.

Description of Measuring Instrument

Based on an analysis of the evaluation studies devised, inter alia, by the
Directorate General for Internal Policy of the EU (T6dtling-Schonhofer
et al., 2012), Statictics Poland (Trzcinski, 2018), consulting companies
such as IMAPP (Ewaluacja, 2017), IBS (Antosiewicz et al., 2017), PAG
Uniconsult (Zub et al., 2015) EVALU sp. z o0.0. (Chojecki et al., 2017),
BCC (Kwiecinski, Kalamon, 2014) and reports on the second program-
ming period 2007-2013, which were published by Managing Authorities
and Intermediate Bodies (Ewaluacja, 2017), as well as the author’s own
observations from the perspective of over 15 years of preparing and man-
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aging EU projects, a questionnaire of 25 questions has been developed to
identify individual barriers. The study applied a traditional auditorium
questionnaire (PAPI)! to identify the barriers to accessing and utilising EU
funds (Table 2).

Table 2: Barrier categories and barriers

Category/
No. group Barriers
of barriers

1. Information |non-transparent website structure (e.g., no thematic
archives regarding individual activities or project assess-
ment stages)

no information updates on the websites

providing information that is incomplete or limited to
formal documents only (e.g., a Detailed Description of
Priorities document)

lack of practical tools, e.g., in the form of FAQs, i.e., sets
of frequently asked questions and answers

lack of timely answers to inquiries

lack of knowledge as regards obtaining funding and ex-
ecuting projects due to low quality of training organised
by Managing Authorities

2. Procedural |highly bureaucratic application process for subsidies
(including excessively complex and overly detailed rules
and regulations for competitions)

excessively elaborate formal criteria

providing relevant information as regards the competi-
tion shortly before the commencement of the process
changes to the competition guidelines/criteria interpreta-
tion during the competition

system instability — frequent changes to the rules of
project execution

insignificant credibility of means of appeal in the event
of re-evaluation of an application by the same institu-
tions

1 PAPI’s main advantages encompass: the unification of a place where the study
is conducted, a high probability of filling in the questionnaire and the possibility to
provide explanations by the person conducting the study in the event a question is
not understood.
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3. Financial the need to make one’s own contribution

withholding of subsequent funding tranches while main-
taining the obligation to pursue project execution

long deadlines for transferring subsequent funding
tranches

low flexibility of project budgets causing, inter alia, dif-
ficulties in adjusting the project to a current situation,
which subsequently requires repeated amendments to the
co-financing agreement

lengthy verification period of applications for payment
no information provided to beneficiaries regarding

the scheduled payment date in the event payments are
delayed

bureaucratic system of project accounting

4. Institutional |low service quality of applicants and beneficiaries
insufficient knowledge of some public institutions’ per-
sonnel to tackle assignments related to EU funding
insufficient customer-orientation

lack of or non-compliance with competition schedules
(time-frame for announcing application intake)

changes to deadlines for submitting applications
scattered information regarding available funding instru-
ments

Source: devised on the basis of the author’s own findings.

The respondents’ task was to provide answers to 25 statements on
a four-point scale on how strong the impact of the indicated barrier is
to accessing EU funds, both at the stage of submitting an application as
well as project execution. The individual indexes consisted of a devised
number of questions, with a fixed scale of answers from 0 to 3 points (0 —
no influence; 1 — insignificant; 2 — moderate; 3 — strong).

Information Barriers

Each of the following statements (Table 3) is directly related to the
decision of a future beneficiary of EU funds as regards their participation
in an announced competition. Therefore, this is the stage when we assess
our chances, possibilities, and threats related to the correct preparation of
a grant application.
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Table 3: Information barriers along with factor loading for individual de-
terminants

. Factor
No. Barriers loading*
Non-transparent website structure (e.g., no thematic ar-
1. chives regarding individual activities or project assessment |0.341
stages)
2. No information updates on websites 0.545

Providing information that is incomplete or limited to
3. formal documents only (e.g. Detailed Description of Priori- | 0.555

ties)
Lack of practical instruments, e.g., FAQs, i.e., sets of fre-

4, . 0.469
quently asked questions

5. Lack of timely answers to inquiries 0.491

Lack of knowledge as regards obtaining funding and ex-
6. ecuting projects due to the low quality of training organised | 0.430
by Managing Authorities

* Factor loading is a value of how well a question correlates with a scale; how well it
fills/loads it. This is vital information since it shows that a given scale of a question
is a good operationalisation of the measured feature. The value of factor loadings
indicates that all questions (items) constitute a good operationalisation of the mea-
sured feature. In this case, it is the information barrier. It is assumed that below 0.3,
questions are removed from the scale because they are insufficiently correlated with
the measured feature.

Source: devised on the basis of the author’s own findings.

In order to check how well a proposed research instrument measures,
the uniformity (reliability) coefficient — Cronbach’s Alpha (Wieczorkows-
ka, Wierzbinski, 2011, p. 341) is applied. Reliability can be treated as
a measure of the accuracy of a measurement made by a test. The higher
the reliability, the greater the accuracy and the smaller the measurement
error (Brzezifiski, 2005, p. 458). Cronbach’s Alpha adopts values from 0 to
1. Values above 0.7 are considered to be sufficiently reliable (see Churchill
and Peter, 1984, pp. 360-375). The reliability of a coefficient composed
of six items (Table 17) operationalised with the application of Cronbach’s
Alpha = 0.773 is sufficient.

Procedural Barriers

The procedural barriers have been presented in Table 4. These con-
stitute the project recipients’ most common problems as regards the ap-
plication of program documentation, devised criteria, as well as the rules
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and regulations of competitions related to the stage of submitting project
applications and project execution.

Table 4: Procedural barriers with factor loading for individual determi-
nants

Factor

No. Barriers loading

Highly bureaucratic application process for subsidies (includ-
1. ing excessively complex and overly detailed rules and regula- |0.782
tions for competitions)

2. Excessively extensive formal criteria 0.661

Providing relevant information as regards the rules of compe- 0.654
tition shortly before the commencement of the process ’

Amendments to the competition guidelines/criteria interpreta-

4. tion during the competition process 0.716

5 SysFem instab@lity — frequent changes to the principles of 0.675
) project execution

6 Insignificant credibility of means of appeal in the event of re- 0.536

evaluation of an application by the same institutions

Source: devised on the basis of the author’s own findings.

An analysis of the reliability of the six items showed sufficient meas-
urement uniformity operationalised by Cronbach’s Alpha = 0.797. The
values of factor loadings presented in Table 4 indicate that all of the bar-
riers constitute a good operationalisation of the measured feature, in this
case — the procedural barrier.

Financial Barriers

Financial barriers constitute the subsequent group of barriers (Table 5).
The following statements are directly related to the possibility of co-fi-
nancing project activities from the beneficiary’s own funds and securing
the project’s financial liquidity in order to achieve the projected results. It
is vital since the beneficiary guarantees that they will have the sufficient
means to execute the project when signing a funding agreement.

A sufficient Alpha coefficient value of 0.775 was obtained. The val-
ues of factor loadings indicate that all of the barriers constitute a good
operationalisation of the measured feature, in this case — the financial
barrier.
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Table 5: Financial barriers with factor loading for individual determi-
nants

No. Barriers 1Factpr
oading

1. The need to make one’s own contribution 0.428
Withholding of subsequent funding tranches while main-

2. o Lo . . 0.789
taining the obligation to pursue project execution

3. Long deadlines for transferring subsequent funding tranches | 0.705
The low flexibility of project budgets causing, inter alia, dif-

4 ficulties in adjusting a project to a current situation, which 0.540

subsequently requires repeated amendments the co-financ-
ing agreement
5. Lengthy verification period of applications for payment 0.600

6 No information provided to beneficiaries regarding the 0.545
) scheduled payment date in the event payments are delayed )

7. Bureaucratic system of project accounting 0.659

Source: devised on the basis of the author’s own findings.

Institutional Barriers

The final group of barriers to accessing EU funds are institutional bar-
riers (Table 6). The following statements apply to the cooperation between
the EU funding beneficiary with the institutional system created for the
service thereof e.g., the verification and ongoing updating of competences
of persons employed by Intermediate and Implementing Bodies as well as
the level of communication quality between project supervisors and the
persons executing them.

Table 6: Institutional barriers with factor loading for individual determi-
nants

No. Barriers Fac'gor
loading

1. Low service quality of applicants and beneficiaries 0.503

) Insufficient knowledge of some public institutions’ person- 0.480
nel to tackle assignments related to European funding ’

3 Insufficient customer-orientation 0.401
Lack of or non-compliance with competition schedules

4. : . S 0.466
(time-frame for announcing application intake)

5 Changes to deadlines for submitting applications 0.541

6 Scattered information regarding available funding instru- 0.319
ments '

Source: devised on the basis of the author’s own findings.
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The reliability for this scale equals Cronbach’s Alfa = 0.755, which
means it is sufficient. As has been the case with information, financial,
and procedural barriers, the obtained values of factor loadings indicate
that all of the barriers constitute a good operationalisation of the meas-
ured feature.

Research Findings

According to the respondents, the greatest barrier is the withhold-
ing of subsequent funding tranches while maintaining the obligation to pursue
project execution. This means that even though a tranche is not received
on time, there is no possibility to postpone subsequent project activities.
The project must be executed pursuant to the approved schedule. It is
one of the most significant barriers that occur during project execution.
A project recipient, on the one hand, is obligated to pursue project im-
plementation. On the other, however, any delays may lead to a loss of
financial liquidity since in such an event, the signed agreement obligates
us to use our own financial means. The gravity of individual barriers as
indicated by the respondents has been presented in Figure 1. Assuming
that the adopted response scale range: 0 — no impact; 1- weak; 2 — mod-
erate; 3 — strong is a continuous scale, we can compute the median for
individual barriers pursuant to the number of indications and the gravity
of the impact on a verified barrier.

2.6
2.55
2,5 - 24
2.45 —_—
2.4 - 239 - |
235 — L
23 —— - e
225 —— —
22 —— L
215 —— L
2.1

2.57

The need to make one's With holding of Long deadlinc for Low flexibility of project  Lengthy verification No information Burcaucratic system
own contribution subsequent funding transfering budgets causing, inter period of provided to of project
tranches while subsequent alia, difficulties in applications beneficiarie regarding accounting
maintaining the funding tranches adjusting the project to for payment the scheduled payment
obligation to pursue a current situation, date in the event
project execution which subsequently payments are delayed
requires repeated
amendments to the
co-financing agreement

Figure 1: Median values from the financial barriers category

Source: devised on the basis of the author’s own findings.
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The subsequent group of barriers are procedural ones. As indicated by
the respondents, the greatest barrier in this category is a highly bureaucratic
application process for subsidies (including excessively complex and overly de-
tailed rules and regulations for competitions). The indicated barrier is directly
related to the so-called preparation period of the project application. The
time dedicated to devising a project application ranges from several to
several dozen hours (depending on the size of the project), on which one
cannot put an estimated price as the cost of project preparation. There-
fore, the entrepreneur’s own costs are generated, but more importantly —
excessively complex administrative procedures force applicants to forego
the application or to transfer it to consulting or advisory companies for
preparation and execution, which is directly related to additional costs of
project implementation (Figure 2).

2.6
2,5
2.4
2.3

22
2.1
2 i
1.9

Highly bureaucratic Excessively elaborate Providing relevant Changes to the System instability - Insignificant credibility
application process for formal criteria information as competition frequent changes of means of appeal
subsidies (including regards the competition guidelines/criteria to the rules in the event of
excessively complex shortly before the interpretation during of project reevaluation of an
and overly detailed the i execution application by the
rules and regulations of the process same institutions
for competitions)

Figure 2: Median values from the procedural barriers category

Source: devised on the basis of the author’s own findings.

According to the respondents, the greatest institutional barrier is the
insufficient knowledge of some public institutions personnel to tackle assignments
related to EU funding. This type of barrier occurs both at the preparatory
stage of the application for funding and during the project implementa-
tion. The protracting procedures and the lack of experts at helplines of
Intermediate and Implementing Bodies constitute a specific barrier in the
process of project preparation, implementation and accounting for. The
efficiency of the entire institutional system is one of the main determi-
nants of not only the high level of application of EU funds, but also the
minimisation of non-eligible costs, the “burden” of which is transferred
to project teams. The gravity of individual barriers as indicated by the
respondents has been presented in Figure 3.
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of applicantsand ~ of some public institutions' orientation with competition for submitting regarding available
beneficiaries personnel to tackle hedules (i licati funding instruments
assignments related for announcing
to EU funding application intake)

Figure 3: Median values from the institutional barriers category

Source: devised on the basis of the author’s own findings.

The respondents indicated the lack of timely answers to inquiries as the
biggest information barrier. The gravity of individual barriers as indi-
cated by the respondents has been presented in Figure 4.

2.1 207

PAY ~ 205
2.05 2.04
2 I
1.95 TOT o
1.9 o
1.85 —
18 T76 —
.75 —— —
1.7 —— —
1.65 —— —
1.6
Non-transparent No information Providing information Lack of practical Lack of timely Lack of knowledge
website structure updates on that is incomplete tools, e.g., in the form answers to as regards obtaining
(e.g., no thermatic the websites or limited to formal od FAQs, i.e., sets of inquiries projects due to low
archives regarding documents only frequently asked quality of training
individual activities (e.g., a Detailed quwstions and organised by
or project assessment Description answers Managing Authorities
stages) of Priorities
document)

Figure 4: Median values for individual barriers from the institutional bar-
riers category

Source: devised on the basis of the author’s own findings.
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The results indicate a significant information problem related not only
directly to information as to what? and for whom?, but also as regards in-
sufficient information that should be provided on an ongoing basis by the
Implementing and Intermediate Bodies and project supervisors during
the execution of project activities. Having up-to-date information is one
of the main factors directly affecting the reduction of the scale of errors
made by people executing projects.

The following have been indicated as the most significant barriers:
withholding of subsequent funding tranches while maintaining the obligation to
pursue project execution and a highly bureaucratic application process for sub-
sidies (including excessively complex and overly detailed rules and regulations
for competitions), the bureaucratic system of project accounting as well as long
deadlines for transferring subsequent funding tranches (Figure 5).

2.57

2.5

248 —— . _ _ — —
2.46 —— — — — —
2.44 ——— — — — —

2.42

Long deadlines for Bureaucratic system Highly bureaucratic application With holding of subsequent
transferring subsequent of project accounting process for subsidies funding tranches while
funding tranches (including excessively complex maintaining the obligation
and overly detailed rules and regulations to pursue project execution
for competitions)

Figure 5: Median values of the greatest barriers to accessing EU funds

Source: devised on the basis of the author’s own findings.

Within the group of the greatest barriers (figure 5), three are the fi-
nancial barriers, and the second most hindering — highly bureaucratic ap-
plication process for subsidies — is a procedural barrier. An analysis of the
findings confirms that the beneficiaries of EU funds are primarily con-
cerned with the loss of financial liquidity during a project’s execution.
Obtaining a subsidy in the form of “refinancing” of the incurred costs re-
quires not only efficient project management, but also a well-functioning
institutional system, in which ambiguously defined tasks and consequent
competence confusion lead to the construction of a system that, instead of
helping future beneficiaries of EU funds, often generates hurdles in each
of the defined research areas.
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Conclusions

Pursuant to the conducted research, one can conclude that the high-
lighted barriers translate into specific costs incurred by grant recipients.
No report summarising the completed programming period hitherto has
incorporated any attempts to calculate them, and yet they directly affect
the financial condition of institutions and businesses applying for EU
funds. Taking into account the presented barriers and their scale, one can
inquire about their real impact on the decisions of future beneficiaries as
regards entering announced competitions. A protracting waiting period
for the assessment outcome of complex projects, an inadequate system of
appeal (being overly lengthy and with no guarantee that the project will
“return” to the ranking list), the obligation to conduct excessively exten-
sive administrative activities, and the requirement to submit additional
explanations for the frequently unprofessional substantive evaluation of
the project not only increase the costs of the ongoing project assessment
process, but also result, inter alia, in an applicant’s withdrawal from the
project.

Taking into account the subsequent programming periods and the
scale of projects connected to the current financial perspective, the in-
curred financial outlays directly related to the identified barriers are far
too excessive and unjustified. They most frequently stem from project
beneficiaries’ obligation to adapt to unreasonable financial and proce-
dural requirements, and not from the need to improve the quality and
durability of implemented activities. The highlighted research findings
indicate that, despite the legal and procedural simplifications introduced
following the first programming period (2004-2006), we still have to deal
with a number of impediments that obscure the entire process of apply-
ing for EU funds, as well as affect the overall level of utilisation of the re-
ceived funding. Exorbitant criteria that are practically impossible to meet
(e.g. the criterion of project innovation at the national or world level) do
not contribute to the selection of better projects for micro and small en-
terprises, since those businesses are unable to achieve that kind of level of
innovation, and in the institutional system there are no experts who could
competently assess these criteria.

One should remember that the majority of funds for social and eco-
nomic development of regions are currently distributed under regional
operational programmes, which means the barriers are perceived differ-
ently in various regions since it is directly related to the quality of the EU
funding service system created at the level of Marshal’s offices (pl. urzedy
marszatkowskie), which should ensure unambiguous and clear procedures
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as well as effective and publicly available tools, in particular — financial
instruments.

The emphasised barriers directly affect the execution and selection of
activities co-financed with EU funds. In view of the foregoing, the process
of project management and selection becomes crucial in order to utilise
the received funding as efficiently as possible. Theoretical assumptions,
procedures, good project management practices, and the findings of the
qualitative research have been discussed in subsequent chapter number
four.

References

Antosiewicz, M. et al. (2017) Ewaluacja ex-post wplywu funduszy unijnych
w ramach perspektywy finansowej 2007-2013 na podstawowe wskasniki
innowacyjnosci i dziatalnosci R+ R, Warszawa: Imapp Sp. z o.0.

Bartkiewicz, P. and Debowski, H. (2010) Ocena wplywu polityki spojnosci na
wzrost konkurencyjnosci i innowacyjnosci polskich przedsiebiorstw i gospodarki.
Warsaw: Instytut Badan Strukturalnych, Reytech Sp. z o.o.

Bostan, . et al. (2019) “The Three-dimensional Impact of the Absorption
Effects of European Funds on the Competitiveness of the SMEs from
the Danube Delta”, Industrial Crops & Product. Vol. 132. DOI: https://
doi.org/10.1016/j.indcrop.2019.02.053.

Brzeziniski, J. (2005) Metodologia badan psychologicznych, Warszawa:
PWN.

Chojecki, J. et al. (2017) Metaanaliza wynikow badan ewaluacyjnych
dotyczqcych oceny wsparcia z EFS — Raport czgstkowy I. Warszawa:
Ministerstwo Rozwoju.

Churchill, Jr. and Peter, J.2 (1984) “Research Design Effects on the
Reliability of Rating Scales: A Meta-analysis”, Journal of Marketing
Research. Vol. 21(4). DOI: https://doi.org/10.2307/3151463.

Dubel, P. (2020) Zarzqdzanie funduszami strukturalnymi Unii Europejskiej
a polityka rozwoju regionalnego. Projekty 1 ich realizacja. Warszawa:
PWE.

Ewaluacja. Fundusze Europejskie (2017) The impact of Cohesion policy
2007-2013 in Poland. Available at: https://www.ewaluacja.gov.pl/
strony/badania-i-analizy/wyniki-badan-ewaluacyjnych/badania-
ewaluacyjne/the-impact-of-cohesion-policy-2007-2013-in-poland/
(Access 1.02.2022).

Portal Funduszy Europejskich (2022) Analizy, Raporty, Podsumowania.
Availableat: https://www.funduszeeuropejskie.gov.pl/strony/o-funduszach
/raporty (Access 1.02.2022).

116



P. Dubel, The Hurdles to Obtaining European Funds by Polish Beneficiaries...

Eurostat (2022) All publication. Available at: https://ec.europa.eu/eurostat/
publications/all-publications (Access 1.02.2022).

KE (2014) Inwestycje na rzecz wszrostu gospodarczego i zatrudnienia.
Promowanie rozwoju i dobrego rzqdzenia w regionach UE i miastach. Szosty
raport na temat spojnosci gospodarczej, spotecznej 1 terytorialnej, Dijkstra
L. Bruksela: KE, Dyrekcja Generalna ds. Polityki Regionalnej
1 Miejskiej.

Kwiecinski, J. and Kalamon, B. (2014) Stan wykorzystania funduszy
europejskich VIII raport. Warszawa: Business Centre Club.

Trzcifiski, R. (2018) Ustalenie wartosci wybranych wskaznikow ekonomicznych
dla odbiorcow pomocy, udzielanej za posrednictwem PARP w ramach POIR
1 POPW, oraz dla dobranych grup kontrolnych. Warszawa: Centrum Badan
1 Edukacji Statystycznej GUS.

Todtling-Schonhofer, H. et al. (2012) Bariery dla podmiotow ubiegajgcych
sig o srodki z funduszy strukturalnych. Bruksela: European Parliament’s
Committee on Regional Development.

Ward P, Clark, T. and Zabriskie, R. (2014) “Paper/Pencil Versus Online
Data Collection An Exploratory Study”, Journal of Leisure Research.
Vol. 46(1), DOI: https://doi.org/10.1080/00222216.2014.11950314.

Wieczorkowska, G. and Wierzbinski, J. (2011) Statystyka od teorii do
praktyki. Warszawa: Scholar.

Zub, M., et al. (2015) Badanie skutecznosci wsparcia realizowanego w ramach
komponentu regionalnego PO KL 2007-2013. Warszawa: Policy & Action
Group Uniconsult Sp. z o.0.

117






DOI: 10.33067/SE.1.2022.7
Krystyna Gomotka

Petro Kurmaiev

The Business Environment of Georgia
and Ukraine: Approaches to a Comparative
Analysis

Abstract

The formation of a favourable business environment and the intensifi-
cation of entrepreneurial activity on this basis is one of the priorities of
economic policy of governments around the world. The aim of this article
is to conduct a comparative analysis of some of the characteristics of the
business environment of Georgia and Ukraine. The theoretical basis of
the study is the understanding of the business environment as a necessary
prerequisite for the implementation of entrepreneurial initiatives in a par-
ticular country. In the process of our research, the following methods were
used: comparative analysis, generalisation, content analysis, correlation,
and regression analysis. The authors studied the business environment of
Georgia and Ukraine on the basis of an analysis of the following compo-
nents; that of general economic, political and legal, financial, and fiscal.
The results of the study show that Georgia’s business environment is more
favourable than Ukraine’s. It is noted that between 2011-2020, Georgia
made significant progress in the fight against corruption, in simplifying
the procedures for starting a business, and bettering access to finance.
Both countries are reforming their tax systems towards liberalisation and
democratisation, and they declare the functioning of special tax regimes.
According to the Paying Taxes indicator, which is calculated within the
Doing Business rating, Georgia improved its result from 61st position in
the ranking in 2011 to 14th position in 2020, while Ukraine improved its
result from 181st place in 2011 to 65th place in 2020. It is indicated that
between 2011-2020, Ukraine showed significant positive dynamics in in-
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flation targeting. The authors note that the weakest elements of the busi-
ness environment in Ukraine are its efforts to ensure the independence of
the judiciary and the fight against corruption. In conclusion, the authors
note that the policy of the governments of Georgia and Ukraine should be
aimed at the further democratisation of relations with businesses in order
to increase the level of a favourable business environment.

Keywords: Business Environment, Entrepreneurship, Macroeconomic
Indicators, Inflation, Democratisation, Market Factors

Introduction

The modern history of Georgia and Ukraine has many common fea-
tures. Both countries were part of the USSR, and almost simultaneously
embarked on the path of the democratisation of society and economic re-
form. Since gaining independence, Georgia and Ukraine have recognised
the development of entrepreneurial initiative as one of the main elements
of economic policy, which was itself reflected in the regulations of the
early 1990s. At the same time, under the influence of internal and external
factors, the processes of economic reform and the creation of a favourable
business environment were rather declarative in nature and did not ac-
quire priority status until the mid-2000s. At the same time, the practice of
creating a favourable business environment in many post-socialist coun-
tries, first of all, Slovenia, along with Estonia and Poland, indicates its
significant positive impact on economic development and improving the
welfare of their populations. In this context, it is interesting — from a sci-
entific point of view — to study certain business environment characteris-
tics of the Eastern Partnership countries, namely Georgia and Ukraine.

Methodology

The aim of the article is to perform a comparative analysis of some
characteristics of the business environment of Georgia and Ukraine.

The theoretical basis of the study is the understanding of the business
environment as a necessary prerequisite for the implementation of entre-
preneurial initiative in a particular country. When comparing the indica-
tors that characterise the business environment of Georgia and Ukraine,
the comparative analysis method was used. The generalisation method
was used in the study of the general features of the business environment
of Georgia and Ukraine. The processing, systematisation, and interpre-
tation of information from reporting documents and survey results was
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carried out using the content analysis method. The correlation and re-
gression analysis method was used to study the degree of interdependence
between indicators. Calculations were performed using EViews 6.0 from
IHS Markit.

The study used reporting information and the results of surveys or-
ganised by the Organization for Economic Co-operation and Develop-
ment, Transparency International, the American Chamber of Commerce
in Ukraine, Bertelsmann Stiftung, The World Economic Forum, and The
World Bank Group.

Literature Review

The issue of the business environment, its impact on the pace of devel-
opment of both individual companies, and countries as a whole is the sub-
ject of research for many scientists. For example, the general principles of
the business environment and its individual elements are considered in
the work of Worthington and Britton (Worthington, Britton, 2009).

The influence of the business environment on entrepreneurs’ choice of
organisational forms of doing business depending on the level of economic
development of countries has been covered by a team of authors (Demirguc-
Kunt, Love, Maksimovic, 2006). The authors’ study covered 52 countries,
and the results of the study showed that in countries with an effective legal
system and a developed financial sector, companies choose the corporate or-
ganisational form. It is interesting to note that in countries with a favourable
business environment, the corporate form of business is more efficient than
other forms due to easier access to financial resources, fewer cases of corrup-
tion, and the mitigation of legal barriers to doing business.

The team of authors (Ward et al., 1995) propose the business environ-
ment be considered as a set of elements: the local labour market, the cost
of doing business, and the level of competition and dynamism (market
volatility). Each of the elements of the business environment is detailed
and described by the authors in the example of Singapore. The results of
the study revealed a strong relationship between elements of the business
environment and options for operational strategy, determined by com-
petitive priorities. The authors emphasise that, under the influence of the
same factors of the business environment, economically successful com-
panies choose other competitive priorities than companies that are less
efficient.

Practical issues of improving the business environment are discussed
in an article by Albaladejo (Albaladejo, 2001). The author analyses, in
detail, the economic situation and business practices in Latin America.
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On the one hand, this allowed him to identify the main obstacles to the
development of business initiative; currency devaluation, hyperinflation,
import restrictions, and the complexity of the registration procedure. On
the other hand, the generalisation of information allowed the author to
formulate a list of areas that will contribute to the formation of a favour-
able regulatory framework for business structures.

A study by Huang (Huang, 2005) examines the advantages of foreign
companies over local ones in the country of doing business. The author
analysed the following elements of the business environment; business li-
censing procedures, the procedure for conducting foreign trade operations,
the rules of currency regulation, the tax system, environmental regulations,
and fire safety rules. The results of the study showed that foreign compa-
nies have regulatory advantages that depend on the level of corruption in
the country. Thus, Huang (Ibidem) found that in more corrupt countries,
regulatory benefits for foreign companies are more significant.

The business environment at the regional level is discussed in an arti-
cle by Brixiova and Ncube (Brixiova, Ncube, 2013). The authors analysed
the statistics contained in the World Bank Doing Business Report (World
Bank Doing Business Report, 2013), the Africa Competitiveness Report
and others, and on this basis identified the main obstacles to doing busi-
ness, especially at the start-up stage. Among the most significant are the
following; access to finance, corruption, ineffective government regula-
tion, and ineffective mechanisms to protect property rights. Thus, the au-
thors draw our attention to the existence of a positive correlation between
the number of regulatory requirements for starting a business and the
number of newly formed companies. The authors substantiate the thesis
that improving the business environment will contribute to the creation
of highly productive companies.

Djankov, La Porta, Lopez-de-Silanes & Shleifer (Djankov et al., 2002)
present the results of an analysis of the conditions for starting a business
in 85 countries, noting that there are significant barriers to such endeav-
ours. In countries with less democratic governments, the regulation of
business start-ups and market entry are important, while in countries
with governments that promote competition and enforce rights, there is
less regulation at the entry level.

Quite an interesting issue is considered in an article by Laeven and
Woodruff (Laeven, Woodruff, 2007). The authors explore the relation-
ship between the effectiveness of the legal system and company size.
The results showed a disproportionate distribution of the employed
population in companies depending on their size, and the authors
found that increasing the quality and efficiency of the legal system
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leads to a 10-15% increase of the average size of companies in a given
country.

The impact of elements of the business environment on the labour mar-
ket in Europe and Central Asia is disclosed in an article by Lopez-Garcia
(Lopez-Garcia, 2006). After analysing the indicators of 28 countries, the au-
thor substantiates the thesis that the most significant factor is the indicator
reflecting access to finance. In addition, the costs of starting a business, tax,
and market regulation also have a significant impact on employment.

A trio of authors (Papiashvili, Saksonova, Rupeika-Apoga, 2017) pro-
poses assessing the favourable investment environment using three indi-
ces: the Index of Economic Freedom, the Corruption Perceptions Index,
and the Ease of Doing Business Index. In addition, in their opinion, it is
important to take into account the specifics of a particular country. The
authors note that this approach is useful for determining the degree of
liberalisation of investment activity.

Agreeing in general with the conclusions of the authors, it should be
noted that the use of only generalised indices allows one to form a general
idea of the degree of a favourable business environment in a particular
country, which should be supplemented by an analysis of a set of socio-
economic indicators.

In support of this, the team of authors (Pinheiro-Alves, Zambujal-
Oliveira, 2012) investigated how sufficient it is to use EDBI (the Ease of
Doing Business Index) to make investment decisions. The authors, using
the methods of factor analysis and the scientific approach of (Cronbach,
1951), concluded that EDBI does not fully describe the state of the busi-
ness environment in a particular country. According to the authors (Pin-
heiro-Alves, Zambujal-Oliveira, 2012), improving the reliability of EDBI
will require an improvement of its components.

Results and Discussion

We propose studying the business environment of Georgia and Ukraine
on the basis of an analysis of the following components; general econom-
ic, political and legal, and financial and fiscal.

A study of these components of the business environment allows one
to form an idea of the degree of a favourable business environment and
to conduct a comparative analysis of individual indicators that character-
ise it. We additionally propose supplementing a comparative analysis of
the components of a business environment by calculating the correlation
coefficient. The effective indicator in this case may be the number of reg-
istered organisations by year.
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Calculations of correlation coefficients showed a very strong correla-
tion only between the number of registered organisations in Georgia and
the unemployment rate (R = -0.94). The calculated value of the coeffi-
cient of determination indicates a strong relationship between the indica-
tor Number of registered organisations and the indicator Unemployment
rate (R-Squared = 0.89). The correlation with the Consumer Price Index
is not characterised by the required closeness.

Table 1: The dynamics of separate macroeconomic indicators of Georgia
and Ukraine

Number of regis-
Gcglzmper Consumer Unemploy- tered organisations
Year UI.)SD’ Price Index, % | mentrate,% | by year - total cu-

mulative, thousand
Geor- | Ukra- | Geor- | Ukra- | Geor- | Ukra- | Geor- Ukra-
gia ine gia ine gia ine gia ine
2011 [4021,7 |3569,7 8.5 4.6 27.2 8.6 370,9 1701,6
2012 |4421,8 38554 | -0.9 -0.2 26.7 8.1 497,9 1600,1
2013 |4623,7|4029,7 | -0.5 0.5 26.4 7.7 533,5 1722,0
2014 |(4739,1 |3104,6 3.1 24.9 23.0 9.7 570,6 1932,1
2015 [4014,1 |2124,6 | 4.0 43.3 21.9 9.5 595,7 1974,3
2016 |4062,1 |2187,7 2.1 12.4 21.7 9.7 633,2 1865,5
2017 |4358,5|2640,6 | 6.0 13.7 21.6 9.5 678,6 1805,0
2018 (4722,0 |3096,8 2.6 9.8 19.2 8.8 722,4 1839,5
2019 |4696,2 (3659,0 | 4.9 4.1 17.6 8.2 765.,5 1350,6
2020 [4274,6 |3725,2 5.2 5.0 18.5 9.5 802,5 1395,4
Source: Consumer Price Index Georgia (2021), Consumer Price Index Ukraine
(2021), Unemployment rate (2021), Unemployed population (2021), GDP per capi-

ta in Ukraine (2021), Gross Domestic Product (2021), Business Register (2021), Enti-
ties in the Unified State Register (2021)

The general economic component of the business environment indi-
cates the existence of basic macroeconomic prerequisites for the imple-
mentation of business projects.

A data analysis of table 1 shows that during 2011-2020, the GDP per
capita indicator in both countries increased, in Georgia by 6.2%, and in
Ukraine by -4.3%. The Consumer Price Index in Ukraine was character-
ised by significant volatility: from deflation of 0.2% in 2012 to inflation of
43.3% in 2015. In Georgia, the fluctuations were much smaller and ranged
from -0.9% to 8.5%. The unemployment rate in Georgia was much higher
than in Ukraine, but had a downward trend, decreasing by 8.7% during
2011-2020. In Ukraine, the maximum unemployment rate was observed
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in 2014 and 2016 and was 9.7%.

The average salary in Georgia for the period 2011-2020 increased by
about 4 US dollars and amounted to 389 US dollars (per month) at the
end of 2020. During the same period, the average wage in Ukraine in-
creased by approximately 99.2 US dollars and in 2020 amounted to 429.9
US dollars. Market factors (productivity, competition) were dominant
for Georgia. The main factor that determined the growth of the average
wage in Ukraine is the increase of state social standards. Thus, the mini-
mum wage in Ukraine during 2011-2020 increased by 59.3 US dollars and
amounted to 185.4 US dollars at the end of the period. At the same time,
market factors are now beginning to more actively influence the process
of labour cost formation in Ukraine. This is due to the liberalisation of
the labour movement in Europe, and also as a result of visa-free travel to
EU countries.

In our opinion, the general economic situation in Georgia is more fa-
vourable for starting a business than in Ukraine. This is due to the fact
that lower average wages and a lower inflation volatility level create more
favourable starting conditions for business projects.

The degree of a favourable business environment directly affects the
dynamics of business start-ups in a particular country.

Confirmation of this is the dynamics of the number of business enti-
ties given in Table 1. Thus, during 2011-2020, the number of business
entities in Georgia increased by 216.3%, whereas in Ukraine it actually
decreased by 18%. In 2011, the ratio of business entities in Georgia and
Ukraine was 1 to 4.5, and in 2020 it was 1 to 1.7.

We propose considering the political and legal component of the busi-
ness environment in the context of the regulatory framework of entre-
preneurial activity, the state of corruption, the effectiveness of judicial
procedures and the political situation.

The legal framework that governs doing business in both countries is
based on their Constitutions, codes, laws, and regulations. Georgia, in the
second half of the 2000s, more radically reformed its legal framework for
business, leaving virtually nothing of the Soviet legacy. Legislation still
applies in Ukraine, which regulates certain aspects of entrepreneurship
formed before independence, in particular, the Labour Code of 1971, the
Commercial Procedure Code of 1991, the Law of Ukraine “On Consumer
Rights Protection” of 1991, and others. Given the dynamism of civilisa-
tional development, the legislation of the former USSR can not effectively
regulate social relations in the economic sphere. For example, only in
early 2021 was there a law passed that would regulate the issue of telework
to replace the 1981 normative act.
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Overall, the general approaches to the standardisation of business ac-
tivity in Georgia and Ukraine are similar. Thus, Articles 6 and 26 of the
Constitution of Georgia provide freedom of enterprise and promotion of
competition. Similar provisions are contained in Articles 42 and 91 of the
Constitution of Ukraine. Almost simultaneously, Tax Codes were adopted
in both countries, and business ombudsmen began work. Also, the simi-
larity of approaches can be traced in the interpretation of the essence of
entrepreneurial activity by the legislation. The Law of Ukraine “On En-
trepreneurship” (On Entrepreneurship, 1991) defines entrepreneurship
as a directly independent, systematic, at-one’s-own-risk activity for pro-
duction, doing work, and the provision of services for profit, which is
carried out by individuals and legal entities registered as business entities
in a manner prescribed by legislation. According to the Law of Georgia
on Entrepreneurs (Legislative Herald of Georgia, 1994), entrepreneurial
activity shall be a legitimate and repeated activity carried out independ-
ently and in an organised manner to gain profit.

The stability of the provisions of the main legislative acts on business
in Georgia is higher than in Ukraine. Thus, in particular, the basic Law
of Georgia on Entrepreneurs was amended on the basis of 24 regulations,
the Law of Ukraine “On Entrepreneurship” — on the basis of 63 regula-
tions. The situation is similar with regard to legislation on guarantees to
investors.

The Georgian Law on Promotion and Guarantee of Investment Activ-
ity (On Promotion and Guarantee, 1996) protects foreign investors from
changes in legislation for 10 years. A similar rule is contained in the Law
of Ukraine “On the Regime of Foreign Investments” (On the Regime of
Foreign Investments, 1996), but the practice of its application does not
favour investors.

Along with the general positive practice of reforming the legal sys-
tem in Georgia, experts note (OECD, 2020) that legislation in the field of
competition protection is underdeveloped. In particular, it lacks effective
tools for investigations and sanctions, which are in line with international
best practices (Ibidem).

Taking into account that businesses protect their rights in the courts,
analysing the effectiveness of the judiciary is critical to understanding the
business environment in a particular country.

It is hard to disagree with Van Dijk and Vos (Van Dijk, Vos, 2018) in
that the independence of the judiciary is the basis for the proper func-
tioning of this system. It creates the preconditions for judges to make
impartial decisions based solely on the rule of law and evidence, protect-
ing them from outside influence from other branches of government, the
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public, or the private sector. Van Dijk and Vos (Ibidem) note that dispute
resolution using only the rule of law is a critical component of the rule of
law and is important for a prosperous and democratic society.

Analysing the dynamics of the Judicial Independence index (World
Economic Forum, 2018, Schwab, 2019), one can note that Georgia, over
the last decade, has made significant progress on this indicator (Fig. 1).
Thus, in 2011 the value of the Judicial Independence index was 3.18, and
at the beginning of 2020 it was 3.6. Although Ukraine has also shown
progress, its pace has been much slower, with the Judicial Independence
Index rising from 2.08 in 2011 to 3.0 in early 2020.

The level of corruption in Ukraine has a significant impact on the state
of the business environment. The results of the analysis of the dynamics
calculated by the Transparency International Corruption Perceptions In-
dex, reports, and surveys of international experts and entrepreneurs (Gurk-
ov, 2020) show a significant gap between Georgia and Ukraine (Fig. 1).
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Figure 1: Dynamics of judicial independence and corruption perceptions
index for Georgia and Ukraine

Source: World Economic Forum (2018), Schwab (2019), Transparency International
(2021).

For example, a survey of top managers conducted in October 2019 by
the American Chamber of Commerce in Ukraine (Results of the AmCham
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Ukraine Business Climate Survey, 2019) indicated that 41% of respond-
ents had faced corruption in Ukraine, and 42% believed that the level of
corruption itself had not decreased between 2017-2019. At the same time,
54% positioned the fight against corruption as one of the top areas that
could improve the investment environment in Ukraine.

Research on corruption in Georgia prepared by the Bertelsmann Stif-
tung (Gurkov, 2020) points to the country’s success in tackling domestic
corruption, which has declined significantly, but measures put in place to
reduce political corruption are not always effective.

The political situation in both countries is quite similar. The political
steps of the governments of Georgia and Ukraine are aimed at deepening
cooperation with the United States and the EU.

The next elements of the business environment are the financial and
tax components. Generalised information on the financial component
of the business environment can be obtained by analysing the relevant
indicators of international indices, for example, Getting Credit (Doing
Business, 2021), and supplementing it in consideration of other indica-
tors (interest rate, basic tax rates).

Considering the financial component of the business environment, it
is advisable to start with an analysis of the basic parameters of the tax
system of countries.

The Tax Code of Georgia defines 6 taxes, 5 of which have the status
of national taxes. The Tax Code of Ukraine defines 7 national and 4 local
taxes and fees, with 1 fee being temporary (the military fee).

Table 2: Basic taxes and their rates

Countr igggﬁggﬁ VAT, standard | Personal in- | Social contri-
! standard O/(: % come tax, % bution, %
Georgia 15 18 20 42 + 2)*
Ukraine 18 20 18 Sk

* % of the employee’s salary;
** % of the minimal wage.
Source: Ukraine. Corporate (2021); Georgia. Corporate (2021)

A data analysis of table 1 shows that the tax burden on businesses in
Georgia is lower than in Ukraine. Both countries declare the functioning
of special tax regimes, including on a territorial basis. For example, in
Georgia there are 4 free economic zones: Kutaisi FIZ, Poti FIZ, Hualing
Kutaisi FIZ, and Thbilisi FIZ. An FIZ Enterprise is liable to pay the fol-
lowing taxes (Free Industrial Zones, 2019):
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— 1in case of the supply of goods to Georgian companies (except for
FIZ Enterprises), an FIZ Enterprise is liable to pay tax at a rate of
4% on income;

— in case of the purchase of goods from Georgian companies (except
for FIZ Enterprises), an FIZ Enterprise is liable to pay tax at a rate
of 4% on the market value of goods (Free Industrial Zones, 2019).

In Ukraine, the regulatory framework for the functioning of free eco-
nomic zones was established in 1992. However, the experience of free
economic zones in Ukraine is rather controversial and ambiguous. At
the peak of its rapid formation in the late 2000s, Ukraine had 11 free
economic zones and 71 priority development areas. As of 2009, foreign
investors invested 815.9 million US dollars (Lutsenko, 2009), which con-
stitutes 7.4% of total foreign investment in Ukraine. After the abolition
of special investment regimes in free economic zones and territories of
priority development, a question arose regarding the expediency of their
existence, as the implementation of new investment projects had virtually
ceased. In December 2020, the Parliament of Ukraine adopted the Law
on State Support of Investment Projects with Significant Investments,
which provides the exemption from taxation of separate taxes on invest-
ment projects worth 20 million euros. However, today, the practice of its
application does not exist, and therefore determining its impact on the
business environment is not possible.

According to the Paying Taxes indicator, which is calculated within
the Doing Business rating, Georgia improved its ranking, rising from 61st
place in 2011 to 14th in 2020. During 2011-2018, Ukraine demonstrated
progress in reforming the tax system, as a result of which it improved its
positioning from 181st place to 43rd place, but slipped back down the
ranking to 65th place in 2020 (Doing Business, 2021). In order to de-
termine the availability of credit resources, we used the Getting Credit
indicator, which is also part of the Doing Business rating. The authors
of the Doing Business rating (Doing Business, 2019) noted that this in-
dicator covers two aspects of access to finance; the strength of credit re-
porting systems and the effectiveness of collateral and bankruptcy laws in
facilitating lending. An analysis of this indicator shows consistently high
values in Georgia; from the lowest ranking of 15th place in 2011 and 2020
to the highest of 3rd place in 2014. According to this indicator, during
2011-2020, Ukraine had the best result in 2014 — making its way to 13th
place, and its worst result — 37th place in 2020.
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Figure 2: Annual weighted average interest rates on commercial banks’
loans

Source: Cost of loans (2021), Annual Weighted Average Interest Rates (2021).

The dynamics of interest rates on loans to business entities in Georgia
during 2011-2020 is downward, and in UKkraine it is characterised by sig-
nificant fluctuations. The cost of credit resources in Georgia at the end of
2020 was 5.7% lower than in Ukraine.

The calculated value of the correlation and determination coefficients
indicates a strong relationship between the indicator Number of registered
organisations and the indicator Paying taxes (R = -0.92, R-squared = 0.85).

The correlation coefficient calculated on the basis of data for Ukraine
showed a strong connection only between the indicator Number of regis-
tered organisations and the indicator Getting Credit is 0.8, and the coef-
ficient of determination is 0.65.

Calculations of correlation and determination coefficients for other in-
dicators for Georgia and Ukraine did not reveal a statistically significant
relationship.

Conclusions

In the early 2010s, Georgia and Ukraine had fairly similar starting condi-
tions for building a business environment. The results of the study show that
Georgia has managed to create a more favourable business environment than
that of Ukraine’s. The most tangible steps taken to create a favourable busi-
ness environment in Georgia have been the fight against corruption, a sig-
nificant reduction of bureaucratic barriers to the implementation of business
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ideas, and access to finance. Between 2011-2020, Ukraine demonstrated sig-
nificant positive dynamics in improving the tax system and inflation target-
ing. The weakest elements of the business environment in Ukraine are the
independence of the judiciary and the fight against corruption.

Calculations of correlation coefficients showed a strong correlation be-
tween the number of registered organisations in Georgia and the amount
of taxes paid along with the unemployment rate, whereas for Ukraine, it
is between the number of registered organisations and the Getting Credit
indicator.

In the context of the formation of the business environment, it is
necessary to take into account the currently “frozen” military conflicts
and socio-political uncertainty of the situation in eastern Ukraine and
northern Georgia. The policy of the governments of Georgia and Ukraine
should be aimed at further a democratisation of relations with businesses
in order to increase the business environment’s favourability.
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Many theoretical perspectives have touched on the concept of sovereignty,
but the need for more sovereignty-based discussion in relation to the post-
communist era still exists. The question of sovereignty and its survival
in the post-communist era touches on some general features such as the
attributes, signs, properties, and conditions of the concept of sovereignty
that have evolved. In the case of Kosovo, the issue of sovereignty can be
linked to two distinct features, namely democracy and human rights. For
Kosovo to be a sovereign state, it had a mandatory prerequisite to fulfil
these two features. These features implied the fulfilment of two criteria,
in the forms of legality and legitimacy and, in reality, these two criteria
stem from the will of the people. This reflection shows that sovereignty
in the post-communist era had to be in line with respect for human rights
as a feature of the principles of democracy. However, the transition from
the communist system to democracy was not an easy one. In this regard,
Kosovo has come a long way in achieving sovereignty and managed to be
declared a sovereign state in 2008. The conditioning of Kosovo’s sover-
eignty by the above criteria represents the influence of the post-commu-
nist era, and its earlier form differs from the prevailing form of absolute
sovereignty as it existed, for example, in the former federations of Russia
and Yugoslavia. Kosovo’s sovereignty is reflected in accordance with the
will of the majority of over ninety-five percent of the country’s popula-
tion. Moreover, in Kosovo, minorities have privileges, such as positive
discrimination and the special right that constitutional changes on vital
issues pertaining to those minorities cannot be made without their vote.
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However, in the post-communist era, it was not possible to democratise all
sovereign states. Some states focused on the power and manner of expand-
ing power in their respective territories and fought for the recognition of
reconfigured sovereignty at the expense of justice and rights. Therefore,
since the post-communist period, the definition, content, and character
of sovereignty has been in debate, with a new dimension of respect for
human rights as a major talking point and as an essential mark of the
principle of democracy.

Keywords: Sovereignty, Post-Communist, Disintegration, Former
Yugoslavia, Kosovo

Sovereignty in Transition

We can firstly point to sovereignty as a concept dating back to ancient
times, known as having the characteristic feature of an absolute power
which was used by the leaders of states. Now, the meaning of the con-
cept has taken a broader stance and has since been addressed by many
theorists who aspire to give some further clarification about its content
and role. By illuminating the historical part of the role of sovereignty, it
is possible to easily see its character in the present day. From the begin-
ning, we must say that the sovereignty that stemmed from the Westphal-
ian model has changed its form and ties to power because its character
was challenged, especially after the post-communist period. The hall-
mark of the changes therein is the demand for respect for the rights of
the people as a precondition to preserve or build state sovereignty. Ac-
cording to the Westphalia model, the requirement for state-building was
to meet the criteria of the Montevideo Convention, while in the post-
communist era there are new criteria such as assisting the spread of de-
mocracy and respect for human rights. However, it is impossible to deny
that the basis of the former Westphalian model of sovereignty is still of
great importance because it has a fundamental role to regulate relations
between states. Even in modern and post-modern times, sovereignty still
has plenty of power and shows its indispensable role for the nation-state.
It is believed that only by relying on the capacity of sovereignty would
the nation-state survive, as there are still risks regarding the stability of
the sovereign state. Alternatively, the power of the sovereign state may
transpose its sovereign power by contractual agreement or in some other
way to another body elsewhere.

Sovereignty as absolute power, as mentioned above, has changed, but
in itself has never lost its capacity to survive from one era to another and
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therefore sovereignty is very well known and discussed. Through these
discussions, it has often become clearer and more comprehensible on
which component sovereignty is based and how it stands both in relation
to the state and international order (Shinoda, 2000, p. 3).

The concept of sovereignty in contemporary development has a central
difference, namely an aspect of authority, which is already more similar to
other forms of power as sub-state, supranational or non-state. In this view,
the difficulties that arise relate to the fragmentation of legal authority and
political authority, as well as the possibility of reconciling this division.
Another well-known problem is mediation or reconciliation between the
sovereignty of rulers and ruled sovereigns. To overcome these issues, sov-
ereignty has also been seen to change even in the model of the Westphal-
ian system. The issue of sovereignty is now characterised as a temporary
and indefinite transition and is therefore considered as something which
needs a clearer framework in the future (Walker, 2003, pp. V-VI).

In addition, sovereignty at the present time is considered as some-
thing which lives under the threat of globalisation due to the expansion
of cosmopolitan idea, which directly harms the nation-state. This threat
is directly felt by those states which have had the utmost primacy in
utilising the sovereign concept. This connection with sovereignty and
the nation-state comes from Jiirgen Habermas, who underlined that the
nature of sovereignty is, for example, going into a war situation which
ensures an affecting of a part of the sovereignty of the state, thus losing
that state all sovereignty. Despite this, sovereignty remains a coherent
concept because it continues to play an important role within political
and legal engagement. Therefore, the framework of sovereignty contin-
ues to be formed in contemporary discourse on the legal-political scope
(Ibidem).

The treatment of the issue of sovereignty may be different depending
on scientific theories. Dependence on an approach is related to argu-
mentation and can offer understanding in relation to scope and time.
An explanation already exists for the relationship of sovereignty be-
tween scope, time, and the impact it has. The possibility of different
sovereignty content due to its scope and time has been pointed out by
well-known theorists such as Bartelson and Weber. They explain that
sovereignty can take several different forms based on its articulation or
justification. But at the same time, sovereignty can take different forms
in other countries affected by circumstance, which means that there
is a connection between scope and time (Malving, 2006, p. XXI). This
clarification gives us to understand that the form of sovereignty is de-
pendent on different factors.
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Sovereignty During Communist Times

Sovereignty was key for dealing with major issues within a country.
First of all, according to sovereignty as a norm during communist times,
national borders were controlled in an incredibly strict manner, so none
could pass without permission, nor breach the line of said boundary.
A breach of geopolitical border during communist times didn’t simply
entail a one-way encroachment of a territorial boundary, but in fact in-
volved two other aspects. One aspect had to do with physical boundaries,
the other mental. The sanctioning of these two aspects were painful meas-
ures against the people. In other words, the absolute control extant during
communist times was a hindrance for those who wanted to live or to move
freely to countries with democratic systems.

After World War II, sovereignty itself was challenged, since it dealt in
consonance with International Conventions. It was affected by the devel-
opment of international norms which, in turn, were to uphold the inter-
national system. On the back of these International Conventions, other
norms were settled which relied on equal sovereignty among nations and
people than just an absolute sovereignty. With that goal in mind, the At-
lantic Charter (1941) and the Convention on the Prevention and Punish-
ment of the Crime of Genocide were signed. The states’ willingness to
sign these international conventions arose as a result of atrocities com-
mitted during World War II, which was a lesson for the whole world and
is why demands started being made to look at the concept of sovereignty
once again. The entering into force of many Convention or Charts and
even Declarations, on one hand, guaranteed people’s right to live freely
and on other, has had a direct influence on the concept of state sover-
eignty which weakened the absolute power of sovereignty (Dal Tatum,
2010, pp. 60-61).

Despite all these developments, many states with communist systems
did not apply international norms. A goal of communist ideology was to
achieve a homogeneous society; a goal which has been spread in com-
munist countries and federations. But this kind of society, imaginary at
best, was very obviously against democratic principles and did not respect
others’ affiliation. That aside, the communist ideology was against any
religious confession. In order to unify communist culture, they tended to
do try and do away with all ethnic groups’ (religious) preferences. With
this aspiration in mind, they committed many atrocities and tended to
change, by imposition, people’s minds and desires. Hence, the imple-
mentation of homogeneous policies were by force and without any con-
firmed agreement of vulnerable ethnic groups. The former Yugoslavia
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was a ready home for such happenings, and constituted the bulk of what
it was. There, for example, the competitive space between some ethnic
groups was dominated by the Serbian ethnic group and it appeared open-
ly that they were more privileged than other ethnic groups, especially the
Albanian ethnic group.

In this context, Yugoslavia’s regime has never been deemed legitimate
by the Albanian ethnic group because that regime stole this territory
from the Albanian state and severed links with family and, much worse,
had not given any permission for them to hold or maintain contact with
family members. In this way, an iron wall was placed between Albanian
family members by the Serbian regime in the former Yugoslavia. How-
ever, that was just beginning of injustices against the Albanian people
which, unfortunately, continued with their being treated poorly. As
a consequence of these events, the Albanian people felt their existence
to be in danger and, subsequently, the majority of them called for their
“....borders to revert to where they were at the exact time when their em-
pire had reached the zenith of its ancient medieval expansion” (Bahchelli
et al., 2004, p. 2).

In looking again at the construction of communist countries, it was ap-
parent that the powers that be were more frightened of the disseminated
influences of democratic systems and went to great lengths to halt these
influences. The communist countries started using obstruction methods,
such as impeding the spread of the democratic perspective. So, their gov-
ernments’ policy was to suppress those people who had differing attitudes
and by doing so, affected a part of the individual’s sovereignty in those
who refused to be part of communist system. These is some proof regard-
ing the physical and mental boundaries mentioned above. The absolute
sovereignty in communist countries was similar in non-modern times; it
had very primitive elements but was very refined for masquerading their
despotic rule. Indeed, it was a disjunctive sovereignty and had strong do-
minion over rulers. This dominion, as a supreme authority in communist
countries, had forgotten the essence of sovereignty, whose primary duty
to this day is to the “salus populis” (the safety of the people) which is the
highest and most supreme law over all others (Loughlin, 2003, p. 58).

Instead, a point of priority during the times of the communist system
was proclaimed to be the collectivist doctrine of collective rights which
came first and suppressed individual rights. Although they trumpeted for
collectivist rights, in reality — in their dominion’s mindset — there did not
exist a sincere attempt to respect collective nor individual rights. For ex-
ample, in the former Yugoslavia, a stratum classification between ethnic
groups was developed by classifying ethnic groups either as nations or na-
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tionalities. It was asserted that in order to fulfil the classification of a na-
tion or a nationality, the size of an ethnic group would be the determining
factor. It was declared that a crucial criterion was that the largest ethnic
group should be recognised as a nation. However, this declaration was
roundly ignored. The Albanians were a group who, by number, were the
third largest group in the former Yugoslav federation, and were a larger
group than the Slovenian, Montenegrin, and Macedonian ethnic groups,
but weren’t recognised as nation. So, in the classification of nations, there
were some ethnic groups who were smaller in number and did not fulfil
the set of criteria, but nevertheless were categorised as nations, while the
ethnic group of Albanians was discriminated against and categorised as
a nationality only. There was even a known governmental policy with an
open tendency to change the demography of a population, which was ac-
tually an attempt to decrease the size of the Albanian population, and was
through their deportation from the territory (Salihu, 2020).

Eventually, the former Yugoslav Federation, not unlike the Soviet Un-
ion, was ruined. After its collapse, many ethnic groups found themselves
in complex circumstances with mixed populations and with the desire
to build their own states. Actually, some of the eventually newly-built
states had few difficulties in view of the fact that they were already po-
litically organised entities in which lived homogeneous ethnic groups in
comparison to other states which had more mixed ethnic groups in their
territories. Good examples of this are the former Lithuanian Soviet So-
cialist Republic in the Soviet Union, and the Socialist Republic of Slov-
enia in the former Yugoslav Federation, for whom it was easier to build
their own state compared to others who had difficulties due to the need
to craft a political system and then to transform itself into a democratic,
sovereign state. To achieve this transformation in the former Yugoslavia,
one was faced with fierce fights (except in Slovenia which saw relatively
little fighting), in the Croatian and Bosnian Republics until Yugoslavia’s
disintegration. Even Kosovo declared itself independent in 1990, but has
never been recognised as such elsewhere, apart from the Albanian state.
At the end of the federation, the last to secede was Kosovo, which hap-
pened after the end of the war in 1999, and which declared its sovereignty
in the first decade of 21st century, on February 17, 2008.

Some authors have stated that the Yugoslav disintegration derives
from hateful sentiment between the Serbs and Albanians. But, in real-
ity, that’s not entirely true. If we look at the pages of history, it is known
fact that the final marked border between Kosovo and Albania was from
1912 which was decided upon without any agreement of the Albanian
state and without the consent of the Albanian population in Kosovo.
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After the Second World War ended, the Albanian population in Kosovo
hoped to be reunited with the state of Albania. During this period, Al-
banian and Serbian leaders had come to the agreement that they should
fight together against the Nazi forces and, after the end of the war,
would respect the principle of self-determination of the peoples. With
this agreement, the Albanian people of Kosovo fought side by side with
the Serbian people and hoped after the end of the war they would be able
to decide their own destiny. They had expressed their will according
to the principle of self-determination at the Bujan Conference in 1944.
In this Conference of Bujan, the Albanian people of Kosovo demanded
reunification with the mother country. However, Serbia was simultane-
ously planning a way to suppress Albanian’s demands and didn’t re-
spect the Bujan Resolution. Instead, just one year later, Serbia called
another meeting by gathering a number of Albanian deputies who were
then placed under pressure and had death threats levelled against them.
Under such adverse circumstances, one other resolution in Prizren was
issued through which Kosovo remained under the rule of the Serbian
people in the former Yugoslav federation. By doing so, in an environ-
ment in which they were surrounded by the army and threatened with
death, the will of the Albanian people — which had been expressed in the
decisions of the Resolution of Bujan — was falsified in an undemocratic
manner (Salihu, 2020, p. 18).

Even darker happenings were going on behind the scenes. The Yugo-
slav communist party initiated an idea which was to swallow not just Kos-
ovo’s territory, but the whole Albanian state through a unification project
which was proposed to be named ‘the Balkan Federation’. This idea, how-
ever, was met with huge resistance from the Albanian state. During that
time, terror and inhuman treatment was being perpetrated against the
Albanian population in Kosovo; the Yugoslav regime, as an example, per-
secuted anyone if they simply uttered the name of Albania’s president or
had any contact with people who lived in the Albanian state. These poli-
cies were in place for a half century during communist times and, after
communism fell, were continued until the war in Kosovo ended in 1999
(Curis, 2005, p. 195).

Some discussions are still ongoing which have raised the question as
to whether the war in Kosovo caused Yugoslavia’s disintegration. The fact
is that the country’s disintegration happened in 1991 when two repub-
lics, Slovenia and Croatia, seceded from the federation. Therefore, the
thinking that Yugoslavia’s disintegration was result of old hatred between
Albania and Serbia is not accurate. The main and crucial component of
disintegration was the failing of the former Yugoslav regime to govern
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with proper principles. The Yugoslav regime, quite simply, exacerbated
their poor treatment of the Albanian population in Kosovo. It was, of
course, met with extreme displeasure, and the government never went on
to improve their treatment of the Albanian population in Kosovo, but in-
stead were guilty of such actions as detaining them without any consent,
and very much against their will. Many attempts by the Albanian people
in Kosovo were made in order to reach out to the world about the horren-
dous treatment to which they were subjected and sought help to stop it.
One of many of their attempts came in the form of a massive demonstra-
tion in Kosovo during the spring of 1981, but even that effort was quashed
by armed forces operating under governmental orders.

During the communist era, any and every ethnic group which opposed
to being mistreated was fought by all means by the communist govern-
ment in the name of maintaining the status quo. Therefore, it was very
hard to change the system or to abandon communist rule in a peaceful
way despite the fact that the majority of the people desired to live safely
and to build a successfully democratic system. In the end, seceding came
at a high cost in the form of wars and the killing of many people in the
former Yugoslavia. The communist regimes had no concerns and never
took into account the demands for the recognition of the rights of ethnic
groups, but instead tightened measures and took military action against
innocent peoples. Examples of such heinous regimes are the Russians in
Chechnya, and the Serbs in Kosovo. These, then, are some examples of
the state using power simply for its own benefit regardless of the suffering
of the people (Bahcheli, 2004, p. 5).

During the post-communist era, some states tried to change their
old systems. But, even in those states, the transformed systems did not
bring about better living standards for their peoples. Inequalities and
discontent were present in Romania, Hungary, and Bulgaria. In Poland,
one aspect apparent in the post-communist transition was connected to
religion. There, the Roman Catholic Church offered up terms on abor-
tion and attempted to incorporate them into the country’s constitution.
Another problem in the post-communist transition was an increasing
of the crime rate during the years 1989-1995. Criminal activity was or-
ganised in form, and prevalent in Poland, Hungary, Slovakia, the Czech
Republic, Serbia, Bulgaria, North Macedonia, and Albania. Such crimi-
nality created an insecure environment for the people, resulting in their
uncertainty and being frightened to live in their own countries (Ramet,
1997, p. 55).
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Sovereignty in a Post-Communist Country

After the ending of the communist system, a new epoch called the
‘post-communist era’ started. In its prelude, expectations were huge and
some hoped that there would be a distancing from the previous system
and the manner in which states had been governed. Ethnic groups raised
the sovereignty question as a method of transformation; they wanted the
new government to treat them as equal sovereigns in the new govern-
ance. Therefore, the question was important during the transformation
process because the concept of sovereignty was subject to different inter-
pretations. These new sovereignty perspectives were now what could be
categorised as modern secular sovereignty, and this new iteration was to
focus on other aspects, especially on individualised and contractual issues
along with the preservation of autonomy and rational thought. In addi-
tion, secular sovereignty would include dimensions such as the ambition
and the will of the people. These aspects had appeared in post-communist
states with the hope that it would offer the strong possibility of legal war-
ranty to everyone’s lives. These assertions were derived from the think-
ing which supported self-confirmation as a tool for legitimation. Actu-
ally, if these transformations happened peacefully, it would then maintain
and strengthen the relations between a population and a state’s authority
(Prokhovink, 2007, p. 2).

Unfortunately, the above-presented beliefs were not accepted by many
states. Instead of finding a way to support modern secular sovereignty,
they chose a very different path — by blocking the new perspective which
then incited conflict. The foremost reason for conflict was the capture of
the state by one nation. This nation misused power, and combined it with
bad policy and damaged other ethnic communities by trying both to as-
similate or expel them, and, finally, wiping all those out who belonged to
other ethnic groups. Consequently, many ethnic groups, after the fall of
three communist federations, namely the Soviet Union, Yugoslavia, and
Czechoslovakia, seceded from their respective federations and became in-
dependent nation-states. Hereupon, these new states, as sovereign states,
joined the international community on a number of conditions (McGarry,
2004, p. ix).

Not unlike that of the former Yugoslavia and even the former Soviet
Union, many new states have appeared which indicates that the people’s
will is supreme and which — whenever and whenever — should be taken
into consideration. In other words, such happenings served as a lesson
to all powers that they should never ignore the people’s will. From the
Soviet Union alone there were 15 republics which claimed their right to
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sovereignty and became independent nation-states. It has confirmed
that the substance of people’s individuality should be considered in any
place and at any time. These occurrences have also showed that when
bad treatment is levelled against other groups, it eventually prompts
a revivification of national sentiment among peoples (Bartmann, 2004,
p- 23).

After the communist era, the development of the states wasn’t quite
as brusque as had been expected. The desired governance was accord-
ing to democratic principles, but did not achieve a particularly high level
because there still existed mindsets from the old system. Some of these
hangover-like remnants still exist in countries such as Bulgaria, Roma-
nia, Serbia, North Macedonia, and Albania and which maintain control
over the many public institutions found therein. Control is held even at
TV channels through the electing of trusted persons as the heads of those
channels, thereby managing to censor free media expression. By doing so,
the governments have the possibility to remove a program which is con-
sidered politically inconvenient and instead broadcast something which
serves and furthers their own interests (Ramet, op. cit., p. 2).

The expected results from the installation of the democratic system
did not produce any positive effects on the well-being of ethnic groups.
For example, the fall of the communist system was not particularly ben-
eficial to Albanians living in the former Yugoslav Federation, because
they did not receive any fair treatment. Also, after the Republic of North
Macedonia became an independent state, the new regime there did not
treat Albanians in accordance with the new norms according to demo-
cratic principles. The new regime committed a number of breaches on
human rights against minorities, especially towards Albanians; systemic
discrimination against them was the norm. Unsurprisingly, the Albani-
an people, dissatisfied with such treatment, eventually demanded to be
treated equally. The Macedonian political system had sadly missed a huge
opportunity to create a civil society. The content of its policy harboured
discriminatory elements while maintaining political control over all vital
sections of society; control over spheres such as language, education, the
right to vote, residences etc (Smooha, 2005, p. 142).

As in North Macedonia, even some places of the former Yugoslavia
had generally missed the chance to build institutions in a democratic
manner and to govern well in the post-communist era. That failure in
the former Yugoslavia sparked nationalist sentiment which then was
exploited by governments, and, finally, the situation worsened and es-
calated into serious inter-ethnic conflicts. Regarding the conflict situ-
ation, it can be concluded that after the fall of communism, the roots
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of many problems were revealed and showed that they had existed for
a long time, but were covered up during the communist era. Among
the highlighted problems was the disregard for any existing rights for
ethnic groups and that their national issue had remained unresolved.
As a direct result of the counter-democratic policy, members of ethnic
groups felt like second-class citizens.

Consequently, it becomes clear that the riots caused after the fall of
the communist system are a torrent of accumulations of injustices of that
time. Smootha and Jéarve also spoke about these violations by arguing that
despite the proclamation of the communist system for a cultural homoge-
neity at the state level, there was a legacy of nationalism which was em-
bodied in the body of the institutions. But the origins of this legacy were
covered up and silenced as were penetrative effects of this legacy. Yugo-
slavia was also built in bad faith and completely ignored national feelings
and, instead, tried to bury those feelings from the new ideology, namely
the communist ideology. Additionally, the very obvious nationalist ideol-
ogy was given rise to by the Serbian intellectual and political elites who
promoted nationalist movements. Due to this, Serbia began to misuse
the power for its own aim, and tried to capture an entire regime’s power
within one federation. This act of nationalism especially targeted the Al-
banian population in Kosovo which, of course, was a dangerous policy
for them under which to live. Sadly, this discourse against the Albanians
continued even in the post-communist era (Ibidem, p. 170).

The Case of Kosovo and Its Impact
on the Sovereignty Concept

After the fall of the communist system, the issue of sovereignty and
democracy was linked to human rights as absolute sovereignty itself
fluctuated. Therefore, the most important issue became the adjustment
between sovereignty and democracy, and to be in compliance with the
norms of democracy after the fall of the old system. Yugoslavia was one of
those countries that did not meet democratic norms. Although the previ-
ous party system was replaced by a pluralist system, it did not, however,
resolve many of the essential issues that had remained from the past and
lived silently under the rug. But one of the biggest issues that emerged
was the status quo of ethnic groups that were oppressed and continued to
be oppressed. This issue had to be addressed by the political elite within
state borders. It was necessary to change the existing norms of the state
institution and the need to fix this issue was urgent. The essential require-
ment for transformation was to improve the conditions of the peoples liv-
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ing there and to take everybody into account and treat all with the utmost
care, regardless of affiliation. This demand was a legitimate and essential
part of democratisation, and fundamental regarding the protection of hu-
man rights. Normative transformation had to start in state institutions
and be implemented during the activities of social services. For example,
the secret service, which was obviously considered a highly secretive insti-
tution, had to transform the way it worked, and even the army and police
had to be depolarised and operate on the basis of democratic principles. In
the case of Kosovo, the most substantial transformation that had to take
place was with regard to the stereotypes and negative attitudes against the
Albanian population. This particular type of transformation had to begin
in state institutions and required their employees to perform their profes-
sional duties in accordance with democratic principles. The first point
that had to be eliminated from their opinion was that Albanians were to
be considered rather not as enemies, but as equal, fellow citizens.

In addition to this transformation, yet another was also needed, this
time in the electoral system in order to install a pluralist party system.
There were myriad obstacles to progress in this regard, as the new system
unfortunately operated under the mindsets of the previous system.

The remnants of the structures of the previous system both during and
after the transition process were evident in the former Yugoslavia, and
were the source of issues and challenges when it came to progressing the
transformation process in accordance with the principles of democracy
(Ramet, op. cit.).

Although formally referred to as ‘the new political system’ and as
a ‘multi-party system’, in practice it continued to act in the same style as
before, hindering the progress of expanding democratic values (Smooha,
op. cit., p. 175).

As a result of the aforementioned obstacles, the system of pluralism
was not as widespread as it should have been. Other countries also had
difficulties during the transition. For example, Romania and Croatia faced
some obstacles, whereas Albania made some progress, but after the failed
1996 national elections and pyramid schemes, the process was hindered
and, consequently, led to civil unrest. But, in a comparison between Mon-
tenegro and Serbia, it seemed that Montenegro was more open to a plural
system (Ramet, op. cit., p. 52).

Serbia, in reality, acted differently during the transition of the democ-
ratisation process compared to other surrounding countries, because ul-
tranationalist political groups was set up and every change was according
to their program. Their plan was to change the demographics of the popu-
lation in Kosovo by reducing the Albanian population, and increasing the
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Serb population (Pavlakovic et. al., 2004). With this plan, the Serbian au-
thorities decided to use any means or measures necessary just to achieve
this goal. Some of these methods included an idea to expel Albanians from
Kosovo and reduce the birth rate of Albanians. Finally, in order to carry
out the plan, the Serbs began carrying out acts of genocide by, inter alia,
poisoning Albanian children in schools by placing chemical substances
in the classrooms wherein they were learning during the 1990s (Goran,
2009). Another tool was the threat of discontinuing the provision of food
from the employment relationship. The vast majority of Albanian work-
ers were eventually fired. More than seventy percent of Albanians were
affected by these measures and were unable to earn money to buy food or
to make a living (Calic, 2000). Other methods employed included mass
persecution and the killing of people to spread the feeling of fear as a psy-
chological motivation to emigrate. The aim of these means was to stimu-
late the emigration process and to create a hostile environment between
the Serbian and Albanian people. To fulfil the plan of ultra-nationalism,
special assistance was provided by Serbian scientists who had prepared
the Memorandum, which was approved by the Serbian Academy of Sci-
ences and Arts and implemented by political leader Slobodan Milosevic
and his associates, such as Aleksandar Vuci¢ who today is president of
Serbia (Salihu, 2020, pp. 40—43).

During the transition period, the evidence of the results of the first
post-communist election process in Serbia showed that, once again, it
had been won by the old party but under the banner of a new name. The
League of the Communist Party was the predecessor of the Socialist Party
which emerged victorious.

As aresult of their victory, nothing improved. Quite to the contrary; things
worsened and the issue of nationalism returned to the agenda for a long time.
Another significant problem worth mentioning is the lack of cooperation be-
tween different national and ethnic parties during the transition. Serbia ruled
out co-operation with ethnic Albanian-created parties in Kosovo and, due
to this, the Albanian parties in Kosovo stayed away from the new govern-
ment created in the former Yugoslavia, i.e., Serbia, which dominated and
came to power even after the former Yugoslavia’s dissolution.

On the other hand, the entire political activity of the Albanian party
in Kosovo (the Democratic League of Kosovo) was left without any real
opportunity, despite the usual registration in the political system, and was
consequently without any competence of government power in the trans-
formed system. The rights of Albanians to be an equal part of the new
system were denied. Therefore, the former Yugoslavia, during the 1990s,
is ranked bottom of the scale for political rights and civil liberties accord-
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ing to Freedom House. For these violations, in a comparative analysis of
the democratic development of the Yugoslav regime, the country was as-
sessed in line with countries with lesser democratic development and was
ranked as being on par with countries such as Azerbaijan and Tajikistan
(Smooha, op. cit., pp. 178-179).

With the above data, we see that even the post-communist system did
not bring the necessary transformations for lasting stability. Particularly
problematic was the lack of equal treatment of all ethnicities and respect
for human rights. The new system that claimed to be and was called
a democratic system should have recognised all human rights and pro-
tected all citizens without any affiliation. But deviations from democratic
features appeared from the beginning of the installation of the new sys-
tem and the election campaign was largely based on chauvinistic policy
(Ramet, op. cit., p. 62).

As a result of this policy, riots and fires broke out in Yugoslavia as did
much conflict. As it is known, the armed conflict started in the former Yu-
goslavia by contesting this federation sovereignty during the post-com-
munist era. For this, we must remember the fact that in the former Yu-
goslavia only two of the six republics remained, in the form of Serbia and
Montenegro. These two entities together pursued the same policy against
other nations or ethnicities. What characterised their policy was that af-
ter the first election phase, a clear line of demarcation was used between
the citizen and the non-citizen. Among those who were considered non-
citizens were the Albanian people and their party, leaving them sidelined
and excluded from the new system, both in government and opposition.
The new government, led by the Serbian political party, excluded Albani-
ans as citizens in the country even though the Albanian population lived
in its territory and made up the majority of the population in the territory
of Kosovo. By committing to this exclusion, Serbia showed the ugly side
of governing and maintaining an anti-democratic system. To understand
how that anti-democratic system was exercised and how it continued, we
give a brief description of the use of some mechanisms that Serbs put in
their policy system at the expense of the Albanian people.

Mechanisms that were dominant within Serbian politics: 1) centralisa-
tion; 2) ethnationalist discourse; 3) engineering and procedural manipu-
lation; 4) criminal prosecution; 5) constitutional nationalism.

The following is a more detailed description of some of the dimensions
of the above-mentioned mechanisms and which were standard tools in
Serbian politics. Here are some examples:

1. Centralisation as a first step was made possible by the abolition of
the autonomy of the two provinces, Kosovo and Vojvodina during 1989
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and 1990, which resulted in a reduction of minority rights in these two
territories.

2. Ethno-nationalist discourse spread to the political system as well.
The means of sustaining the ethno-nationalist discourse was propagan-
da as its source. Throughout its exercise as a mechanism, there was an
increased reaction of nationalism, and the relations between the two
ethnic groups in the Serbs and Albanians in Kosovo broke down even
further.

3. Procedural engineering and manipulation as a third mechanism
emerged from the regime as a method which was widely used. Through-
out this procedural engineering, minority parties were excluded from any
opportunity to share power in the new government not only in the central
district but also at the local level, even though at the local level, minori-
ties made up the majority of the population.

4. Prosecution was the last preliminary part of the mechanism which
was used extensively. Indeed, prosecution was justification, albeit highly
camouflaged, to fight those who disagreed with the system. They were
usually referred to as separatist minority groups, especially the ethnic Al-
banian group, which has been accused of and persecuted for ‘being a se-
cessionist group’. That methodology of false justification has been used
for a long time against the Albanians in Kosovo.

S. Finally, constitutional nationalism was employed as a method to
marginalise minorities from the institutional and constitutional frame-
work. This mechanism was approved by the regime and was followed by
numerous legal provisions. In reality, the entire judicial framework was
entirely marginalising and discriminatory.

6. In summary, the former Yugoslavia, which was led by Serbia during
the 1990s, did not meet the basic conditions as set out in the definition of
the basic principles of democracy (Smooha, op. cit., p. 189).

These methods clearly highlight the lack of the development of de-
mocratisation of society after the post-communist period resulting in an
inter-ethnic war in the former Yugoslavia. Under these circumstances,
the concept of sovereignty was directly influenced and, as a result, the
sovereignty of Yugoslavia fluctuated. The remnants of Montenegro, as the
last part of the territory in the former Yugoslavia, were divided after the
Kosovo war. But the partition of Kosovo took place after the armed con-
flict and at a high cost; the expense of the Albanians.

The issue of sovereignty was very sensitive at the highest international
diplomatic level until sovereignty in Kosovo became a reality. Kosovo,
as a new state in the European territory, has shown that sovereignty is
a highly important part of a state.
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However, the case of Kosovo has influenced the concept of sovereignty,
sparked debate in the world, and now the issue of sovereignty has passed
another new challenge with demands for the reduction of absolute power
and for wider democratisation. In this context, the essential aspect related
to the respect of human rights has been raised. With this aspect of human
rights in mind and its historical background, the concept of sovereignty
was controversial in the former Yugoslavia. Historically, Yugoslavia’s sov-
ereignty has been contested from the beginning and has never been le-
gitimised by Kosovo Albanians, who made up more than ninety percent
of Kosovo’s population. However, the concept of sovereignty suffered the
loss of absolute power and changed the side of preferences by choosing
and respecting human rights and prevented the continued abuse of power.
Under these circumstances, new sovereign states of the former Yugoslavia
were established, among which, as we have pointed out, is the sovereign
entity of Kosovo.

Conclusions

In the analysis of the transformations of the post-communist era, it
turns out that the concept of sovereignty has been faced with many ques-
tions as to who created it and who may have the right to be sovereign.
These questions are especially important with regard to how the former
Yugoslavia was built, because there were some nations that did not get
the same status quo when the federation was created. The ethnic Alba-
nian group, which was numerically large, and as the third group in the
federation, was mistreated regarding their status quo, and was constantly
discriminated against. The Albanian population was not recognised as
a nation, but rather as a nationality, despite the fact that other groups that
were of a smaller numerical population, received a higher status-quo as
a nation.

After the post-communist period, the sovereignty question became
more prevalent when the demand for democratisation and respect for hu-
man rights became a central issue. After half a century of coexistence,
many ethnic groups tried to secede from the federation of the former Yu-
goslavia and build their own sovereign state. During the post-communist
period, Yugoslavia disintegrated and new states were born that were de-
clared sovereign states. One of these states is Kosovo, as a sovereign and
independent state.

From the above facts, it can be seen that the post-communist period
itself also had an impact on the issue of sovereignty. The post-communist
phase was followed with many new sovereign national states being pro-
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claimed. With the birth of these sovereign states, it has been proved again
that the concept of sovereignty is still current for every state, but with
different conditions. Requests for new and improved national conditions
are connected with peace and stability. The maintenance of a stable, sov-
ereign state after the post-communist era can be ensured by taking these
new conditions into account, especially in the field of human rights.

The changing of standards on the sovereign concept are well known
in post-communist era. The concept of sovereignty in the time of com-
munism was misused and, consequently, could not stand as the basis for
a stable, sovereign state or federation. During the communist era, it was
promised that the state should respect collective rights within a sover-
eign territory, but instead a tendency to articulate the selective nation and
to destroy other ethnic groups came to the fore. Therefore, in the post-
communist era, sovereign power has been adapted in accordance with the
respect of human rights which is considered as a crucial standard in the
post-communist period.

In conclusion, as shown by the above description, the model of West-
phalia sovereignty has changed over time, yet the foundations of the pre-
vious model are still being used in the world. Assessing its capacity is
especially important in fundamental aspects, because sovereignty holds
power and it plays a necessary role for a state. However, a very noticeable
change after the post-communist era has to do with sovereignty’s absolute
power, and that power should be focused on protecting human rights.
Today, there are many international treaties and international laws which
should be binding on all sovereign states as well as on Kosovo which has,
in particular, the highest priority for the respect for human rights. Ko-
sovo’s sovereignty is conditional and enforces positive discrimination
against minorities. This condition is incorporated in the Constitution of
Kosovo, and perhaps the Constitution of Kosovo will be a good example
in the world of a sovereign state of the post-communist period.
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risk. As such, insurance today is not just important for the individual
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Introduction

The risk of harmful consequences of various events that may occur,
while being unpredictable as to when they will happen or whether they
will happen at all, has forced people to think about creating mutual funds
which will be used to compensate for the damage of those who have suf-
fered from such events. As such, insurance represents the institute for
protection from the risk of the occurrence of harmful events, even though
those events are unpredictable, and it is uncertain whether they will hap-
pen or not, when they will happen, to whom they will cause harm, and
what kind and in what amount of harm will be caused to their victims
(Shabani, 2021).

Insurance is a transaction of risk allocation, where one party (the insur-
ance company) undertakes to insure the other party (the insured) against
possible losses. The arrangement is manifested through a contract, i.e., an
insurance policy. The insurance contract obliges the insurance contrac-
tor (the insured), based on the principle of reciprocity and solidarity, to
invest a certain amount of money in an insurance company, respectively,
in an insurance company against risks (the insurer), while the company
is obliged to pay the insured or any third party a contracted amount or to
do something else upon a specified loss, damage, illness, or death occur-
ring (Law on Obligations, 2001).

Insurance activity has seen an evolutionary development. While insur-
ance can be traced back millennia, only in the middle of the last century
has a shaping of the comprehensive and profound meaning of this com-
plex economic institution been achieved (Zweifel, 2012). Individuals seek
to protect themselves against irregular and largely unexpected ‘shocks’;
those which have a high potential to affect their lives, health and prop-
erty, by using one or more risk management tools, such as renewing or, in
particular, buying insurance. Therefore, the importance of insurance in-
creases in proportion to the increase in the value provided. Unlike in the
past, the insurance activity of today serves not only to protect the interests
of individuals who are insured, but, often, also the interests of third par-
ties who do not participate in the creation of the mutual fund. There is
a strong aspiration in modern law to ensure the protection of a certain
circle of persons who are exposed to certain risks which arise as an inevi-
table consequence of general development (e.g., in public transport) and
who, through no fault of their own, can suffer harm to their life, health,
personality or property. Therefore, insurance is of great importance not
only for the social community, but also from various aspects, primari-
ly economic and social, in which case, increasing the use of insurance
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is closely associated with increased well-being within society (Merkin,
Steele, 2013). This importance has led to the growth of insurance activity
from that of private work to a kind of public service. Through insurance,
large capital is formed, which is part of the state savings reserved to deal
with unforeseen circumstances. In addition to the function of repairing
any damage caused, the common function of insurance is also prevention.
An important activity of the insurer is also the undertaking of measures
for prevention and the prevention of risk which threatens an insured per-
son and property (Perovic, 1995).

Approaches to insurance can be grouped into two ‘poles’ of analysis,
which highlight different key features as typical of the insurance phenom-
enon. One approach has given rise to more sociological attitudes, rather
than legal ones. This model highlights the collective nature of insurance.
The other has been prevalent in insurance economics studies, but is also
in line with the regulatory definitions of the insurance business. This
defines insurance primarily in relation to the ratios in which the risk is
transferred from one party to the other. The second approach, by em-
phasising the relationship created by insurance, actually deserves wider
attention (Merkin, Steele, op. cit.).

Scope of Insurance

According to the Law on Insurance Supervision, insurance activity
includes insurance (life and non-life insurance), reinsurance, insurance
representation, and insurance-brokerage. As part of the work in question,
insurance companies may also carry out the following work directly re-
lated to insurance brokerage (Law on Insurance Supervision, 2002):

— Mediation during insurance or reinsurance contracting;

— Operations with futures contracts, options and other specific instru-
ments, if they are not used as insurance against the risks presented
as a result of exchange rate movements and interest rates; the re-
cording of risks;

— The recording and assessment of damage;

— Mediation during the sale and sale of waste from insured items that
have suffered damage;

— Establishment of measures to prevent, reduce, and eliminate dam-
age and risks which pose a risk to non-life insurance;

— Providing legal assistance in insurance and reinsurance;

— The provision of other intellectual and technical services related to
insurance and reinsurance work.

155



Studia Europejskie — Studies in European Affairs, 1/2022

The Legal Platform for Insurance Regulation
in the Republic of North Macedonia

Insurance activity in the Republic of North Macedonia is regulated
in legal terms, mainly based on the legal provisions of three laws: the
Law on Obligations, the LLaw on Insurance Supervision, and the Law
on Compulsory Traffic Insurance. From these and other laws that indi-
rectly deal with insurance issues, a number of regulations, ordinances,
guidelines, and instructions for the smooth implementation of the in-
surance institute in practice have been produced and are being imple-
mented.

The Law on Obligations regulates the central insurance instrument
— the insurance contract expressed through the document known as the
insurance policy; the elements of the contract, the conclusion of the con-
tract, the cases excluded from insurance, the rights and obligations of the
contracting parties, the duration of insurance, as well as forms of insur-
ance (property insurance and personal insurance) with all the features
that characterise them (Law on Obligations, 2001).

The Law on Insurance Supervision regulates: the conditions under
which life insurance, non-life insurance, and reinsurance activities can
be performed, insurance representation activities, insurance brokerage
operations, establishment, operation, supervision and termination of
operation of insurance companies and reinsurance, insurance brokerage
companies and insurance representation companies as well as the estab-
lishment and operation of the Insurance Supervision Agency (Law on
Insurance Supervision, 2002).

Finally, the Law on Compulsory Traffic Insurance regulates the com-
pulsory insurance of: passengers on public transport due to the conse-
quences of an accident; owners, i.e., users of motor and trailer vehicles;
passengers, luggage and items on air traffic as well as air carriers, i.e., air-
craft operators; and owners, i.e., users of ships, i.e., motor-powered boats,
from liability for damage caused to third parties in traffic, and other issues
of importance for the mandatory traffic insurance (Law on Compulsory
Traffic Insurance, 2005).

Although there is a set of legal norms that deal with insurance regu-
lation, they not only do not exclude each other, much less provide for
something that contradicts each other, rather the prevailing harmony is
seen in the fact that the provisions of laws expressly instruct in the imple-
mentation of the provisions of the other law.
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Trends in the Use of Insurance in the Republic
of North Macedonia

In 2015, the growth of the insurance sector continued, expressed through
the movements of gross written premium, which is significantly greater
compared to the most of the countries in our environment. The increase of
the assets of the insurance companies is mostly due to the increased sales
activities and, partially, from capital growth. In conditions of increased net
costs for the implementation of insurance, the amount of transferred risks
from reinsurers, and the profitability of the insurance companies have all
improved due to a slower increase in claims and increased premiums. The
solvency of the sector is extremely high, which is one of the factors for its
stability. The liquidity of the sector has also improved. The threat of sp-
illover of the risks from the banking sector to the insurance sector through
the use of insurance policies in banking products is still low. The most im-
portant factors for the uninterrupted function of the insurance sector are
the stability of the banking system (due to invested deposits), and of the
government (due to the investment in securities). The risk of change in
interest rates in insurance companies registered a mild increase (Financial
Stability Report in the Republic of Macedonia, 2016).
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Looking at 2015, the increase in the insurance sector is evident, with
a significantly higher annual growth rate of the gross written premiums.
The density degree (gross premiums written per capita) increased by 8.5%
(up from 6.1% in 2014), and the degree of penetration (share of gross pre-
miums written in GDP) registered minimal changes. Thus, the dominant
contribution to the growth of the total gross written premium is that of
non-life insurance with 67.2% (mostly the class of compulsory MTPL),
while life insurance is today slowly penetrating the North Macedonian
insurance market. The increase of the insurance sector in the Republic
of North Macedonia, measured according to the movements of the gross
written premiums, is constantly high compared to most countries in our
environment, as well as compared to the countries of Central and Eastern
Europe (the average rate in 2015 is 1.5%) (Financial Stability Report in
the Republic of Macedonia, 2016).
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Chart 2: Annual relative change in the total gross premium written in the
countries of the region

Source: Insurance Supervision Agency and National Bank of Republic of North Mac-
edonia’s internal calculations, 2016.

The insurance market is moderately concentrated in terms of shares
of the insurance companies in assets and gross written premiums. Non-
life insurance companies contribute to the moderate concentration, i.e.,
dispersion. Due to the small number of companies (four) which perform
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life insurance activities, there is a high concentration in life insurance,
whereby almost 84% of the gross written premium is concentrated in two
companies (Financial Stability Report in the Republic of Macedonia,
2016).

The total activity of the insurance sector in 2016 increased due to the
growth of gross written premiums, thus maintaining third position in the
overall financial system. The insurance sector continues to have high cov-
erage of the technical reserves and maintains profitable operation, albeit
reduced in volume compared to the previous year and has strengthened
a high solvency position. The threat of creating and spreading risks to the
financial system of the Republic of North Macedonia is small, primarily
due to the weak links of the insurance sector with other segments of the
system, but also due to the absence of complex financial instruments and
services in this sector and domestic financial markets in general. The low
level of development in this sector enables further growth through the
constant enrichment of the products’ supply, for which the economy’s
recovery and increase of households’ disposable income shall have an ad-
equate impact.
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Source: Insurance Supervision Agency and National Bank of Republic of North Mac-
edonia’s internal calculations, 2017).

Setting an efficient premium rate is the key aspect of insurance, i.e.,
a premium which, on one hand, will attract and persuade a potential cli-
ent to invest in this financial instrument, and on the other hand will guar-
antee the possibility of fulfilling the obligations of the insurance compa-
nies and their profitable operations. Insurance companies should be able
to pay claims at any time, even if the cost is higher than expected. In this
regard, the most significant risks of the insurance companies are the risks
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at the premium level and the risk of insufficiently allocated technical re-
serves. The risk level of the premium level, i.e., the risk that premiums be-
ing paid by insurance companies might not cover future costs, measured
through the claim coefficient (the ratio between net claims in the year and
net written premium) decreased by 1.2 percentage points in 2016. Techni-
cal reserves coverage also increased. Namely, at the end of 2016, the assets
of insurance companies which covered technical reserves are 106.2% of
the total technical reserves (in 2015, 105.4%) (Financial Stability Report
in the Republic of Macedonia, 2017).
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Source: Insurance Supervision Agency and National Bank of Republic of North Mac-
edonia’s internal calculations, 2017.

It is important to note that in 2016, insurance companies registered
a positive financial result, which decreased by 7.47% year on year. That is
due to the high amount of liquidated claims which increased by 13.3%
in 2016. Despite the higher increase of gross paid claims in life insur-
ance (62.2% or, in Denar, 80 million more compared to 2015), gross paid
claims in non-life insurance which increased by 11.2% or 342 million
Denar, have a greater influence on the growth of liquidated claims and
on the decreased positive financial result. The main incomes of the in-
surance sector come from gross written premiums which, in life insur-
ance, increased by 17.3%, whereas in non-life insurance, the increase was
3.5% (Financial Stability Report in the Republic of Macedonia, 2017).

In 2017, the sector’s assets registered an intensified growth which
reached 8.4% (5.2% in 2016). Around one-third of the growth of insur-
ance sector assets is due to the capital positions of a newly-formed life
insurance company (which started operations in 2017), while half of the
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growth is due to larger activities in the life insurance domain. Non-life
insurance continues to prevail in the insurance market of the Republic
of North Macedonia, which, by the end of 2017, accounted for 69.9% of
the total assets of the insurance sector. However, life insurance registers
a continuous growth, whereby its share in the assets of the overall insur-
ance sector in the last five years has increased by 11 percentage points
(from 19.1% in 2013 to 30.1% in 2017). Life insurance expansion is per-
ceived through a number of newly-concluded contracts (an increase of
25.1%). This growth, however, is not accordingly accompanied with the
growth of the contract values, for which macroeconomic factors, prima-
rily the volume and growth of household disposable income, play a key
role (Financial Stability Report in the Republic of Macedonia, 2018).
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Chart 6: Insurance market development indicators

Source: Insurance Supervision Agency and National Bank of Republic of North Mac-
edonia’s internal calculations, 2018.

During that year, the insurance market development indicator im-
proved. This was perceived through the improvement of the insurance
penetration and insurance density of its products on the market.

Furthermore, in 2017, the reinsurance volume did not change in life
insurance, while there was a slight decline in non-life insurance. On the
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other hand, the share of net paid claims of insurance companies in gross
claims also increased to 83.3% which arises from non-life insurance.
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Chart 7: Structure of insurance companies’ assets (left) and liabilities
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Source: Insurance Supervision Agency and National Bank of Republic of North Mac-
edonia’s internal calculations, 2018.

By size of assets, the insurance sector is the third largest segment
in the financial system of the Republic of North Macedonia. The Mac-
edonian insurance sector is still small, with its total assets accounting
for just 3.3% of GDP (3.2% in 2017). The large number of policies con-
cluded in 2018 is, however, an indication that the public is becoming
more aware of the need of securing its financial future in various ways.
Despite accelerated growth in life insurance, non-life insurance is still
prevalent, within which, the motor-based, third-party-liability insur-
ance still being the most dominant class of insurance. This means that,
despite the progress made in insurance, there is still room to stimulate
larger use of the benefits from the non-mandatory classes of insurance.
Life insurance registers high growth rates, although its share is still
insufficient. There are several factors for this, primarily the size and
growth of household disposable income, financial literacy, and a very
important factor is that this segment is still relatively “young”. Intro-
duced tax reliefs can somewhat contribute to a larger uptake of life in-
surance. In addition to this is the fact that households’ financial assets
have grown over the years, which is one of the bases for growth in the
insurance market (Financial Stability Report in the Republic of Mac-
edonia, 2019).

Non-life insurance is prevalent on the insurance market according
to the number of insurance companies, the amount of total assets, the
amount of gross premiums written (GPW), and the number of concluded
contracts. In 2018, the amount of GPW for non-life insurance registered
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a much faster growth (9.4%) compared to its growth in 2017 (1.6%) and
contributed to the total GPW growth for the whole sector with 76.1%,
(against a contribution of 42.9% in 2017). However, despite its accelera-
tion in 2018, GPW growth is lower than in the life insurance segment
(15.5%). The level of development of the non-life insurance market has
been improving slowly, albeit well below the EU level.

Table 1: Features of the insurance sector

2014 2015 2016 2017 2018
Category Amount/ s@cmre Amount/ s@cture Amount/ au.uuum Amount/ au}uuum Amount/ au.uuum
Number | in% | Number | in% | Number | in% | Number [ in% [ Number | in%
Number of insurance companies 16 100 15 100 15 100 16 100 16 100
Non-life insurance 11| 688 1| 73 1| 73 1| 688 1| 688
Life insurance 51 313 41 267 41 267 51 313 51 313
Total assets, in millions of denars 16.416 100 | 17.562 100 | 18.480 100 | 20.030 100 [ 21.639 100
Non-life insurance 12152 80,1 | 13.641 77| 13674 740 13993 699 | 14545( 672
Life insurance 3264 199 3921 223 4806 [ 26,0 6.037 | 30,1 7.093| 328
Gross written premium, in millions of denars |~ 7.631 100 | 8.280 100 | 8722 100 | 8.992 100 9.927 100
Non-life insurance 6742 884 7179 86,7 7430 852 7546 | 839 8258 | 832
Life insurance 888 | 11,6 1.101 133 1292 148 1446 | 16,1 1670 | 168
Number of contracts concluded (policies)  |1.135.156 100 |1.199.860 100 [1.292.749 100 [1.385.676 100 (1.476.374 100
Non-life insurance 1.126.338 | 99,2 |L191.177 | 99,3 [1.279.016 | 98,9 [1.368.493 | 98,8 |1.454.110 | 98,5
Life insurance 8.818 0,8 8.683 0,7 17733 LI 17.183 12| 22264 15

Source: Insurance Supervision Agency and National Bank of Republic of North
Macedonia’s internal calculations, 2019.
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Chart 9: Movement of the total gross premiums written (GPW) from non-
life insurance

Source: Insurance Supervision Agency and National Bank of Republic of North Mac-
edonia’s internal calculations, 2019.

The increased number of concluded non-life insurance policies and
technical reserves growth conditioned asset growth of the non-life insur-
ance companies by Denar 552 million or 3.9% compared to the preceding
year (Financial Stability Report in the Republic of Macedonia, 2019).

During 2019, the insurance sector continued to grow and to increase
its importance within the domestic financial sector. The total assets of the
insurance sector increased by 10.5% on an annual basis, which is its highest
growth rate in the previous five years. The life insurance segment continues
to register higher growth rates of assets, although at a slower pace in the
last two years, unlike non-life insurance, which has an accelerated upward
trend. However, for the first time in 2019, the two segments of the insur-
ance sector have a similar contribution to the asset growth of the insurance
sector. The total gross written premium (GWP) of the insurance sector in
2019 on an annual basis increased by 6.6%, for which non-life insurance
had a greater contribution, with further growth of life insurance premiums.
Non-life insurance continues to prevail in the structure of the domestic in-
surance market with a share of 65.4% in total assets and 82.7% in total GPW
of the insurance sector. This situation is the opposite of developed coun-
tries, where life insurance is more important, measured by GWP and total
assets (Financial Stability Report in the Republic of Macedonia, 2020).
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At the end of 2019, the assets of the insurance sector make up 3.4% in
GDP, as opposed to 78.8% which is the share of the assets of the banking
sector. With a degree of insurance penetration of 1.5% of GDP and a de-
gree of insurance density of Denar 5,099 (or Euro 82.9) per capita in 2019,
the Macedonian insurance sector is among the smallest and least devel-
oped of markets, compared to the more advanced European economies, as
well as the countries in the region. International comparisons show a link
between the size of the insurance sector and the degree of development
of the economy, with more developed economies tending to have larger
insurance markets and vice versa (Financial Stability Report in the Re-
public of Macedonia, 2020).
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Chart 12: Indicators for the development of the insurance market in the
Republic of North Macedonia (left) and in comparison with the EU coun-
tries (right). Note: The data in the chart on the right, for all countries,
including RNM, refer to 2018

Source: National Bank, based on data from the Insurance Supervision Agency and
the OECD, 2020.

During 2020, despite the challenges posed by the COVID-19 Pan-
demic, the domestic insurance sector maintained a sound liquidity
and solvency position and achieved a positive financial result. It thus
showed good preparedness for dealing with shocks, which was contrib-
uted to by the good condition of the sector before the pandemic, but also
highlighted the measures adopted by the Insurance Supervision Agency
(ISA), as a competent supervisor and regulator, in response to the cri-
sis. The pandemic affected the operation of the sector mainly through
reduced demand for insurance policies, which applied to both segments
of insurance.
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The reduced activity in 2020 is accompanied by an improvement in
profitability in both insurance segments. The improvement was especial-
ly pronounced in the non-life insurance sector, which was contributed to
by the consolidation of two insurance companies which, in 2019, showed
significant operating losses. Thus, the total segment of non-life insurance
in 2020 achieved positive rates of return on assets and capital of 1.7% and
4.7%, respectively, compared to the negative rates of return in the previ-
ous year. The life insurance segment continued to operate at a profit and
improved the rates of return on assets and capital which, in 2020, were
1.9% and 10.1% respectively (Financial Stability Report in the Republic
of Macedonia, 2021).
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However, low operating efficiency, as a long-term characteristic of the
insurance sector, remains a limiting factor for the growth of the sector’s
profitability. Such conditions arise from the high costs of implementing
insurance, with high costs for commission charged by indirect sales chan-
nels. These expenses, in 2020, in non-life insurance continued to grow and
reached 27.4% of the total realised GVA through the insurance intermedi-
aries (insurance brokerage companies, insurance representation companies,
and banks). Thus, they contributed to maintaining a very high cost ratio of
non-life insurance which, in 2020, was 51.4%. In life insurance, the cost of
commission in 2020 decreased, which contributed to the improvement of
the cost ratio from 32.7% to 29%. However, their share in the total adminis-
trative costs and the costs of implementing the insurance is still high and in
2020 it was 45.6%. Such conditions impose the need for more economical cost
management and cost-effectiveness improvement, especially in the current
context, when the risks to the sector’s profitability are emphasised. Namely,
at the end of 2020, the regulatory relief brought by the ISA in response to the
crisis, which had supported the profitability in the previous period, ceased
to apply. An additional risk factor is the uncertain dynamics of economic
recovery, which may continue to affect the scope of activities of the sector. In
addition, the crisis can cause structural changes, such as permanent changes
in the habits and needs of customers, which can increase the need for in-
vestment and the adjustment of business models in the direction of greater
digitalisation and development of new products and services in insurance
(Financial Stability Report in the Republic of Macedonia, 2021).

Conclusions

The North Macedonian insurance sector is still small, but with a like-
lihood of serious improvement. This sector is characterised by full cover-
age of technical reserves (technical reserves and mathematical reserve in
life insurance), i.e., future liabilities that arise from insurance policies and
possible losses regarding risks related to performing insurance activities,
with permissible fund categories. Furthermore, the insurance sector’s sol-
vency — as an indicator for the stability of the sector - remains high, which
is based on the high capitalisation of the sector.

The period selected for research has its own peculiarities in the Repub-
lic of North Macedonia. Firstly, the change of political power after 2016
did not leave the direction of economic development unaffected, and that
includes the approach of the security sector. Secondly, the global Covid-
19 Pandemic, as everywhere in the world, affected our country. Frequent
changes in insurance legislation are a consequence of various changes
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occurring in the insurance sector, along with the need imposed by the
requirement for harmonisation with EU directives and regulations. The
pandemic situation seems to have highlighted the benefits of having fi-
nancial protection against adverse risks and has raised the awareness of
households and the corporate sector about the need for insurance, which
is reflected in the growth of optional insurance classes.

The insurance sector is the third largest segment according to the size
of assets in the financial system of the Republic of North Macedonia. Non-
life insurance continues to prevail within its scope, whose slower growth in
2017 contributed to the deceleration of the growth of the insurance sector
overall. The last five years have been characterised by a high growth of life
insurance with an investment component, which contributed to increas-
ing its share in the total Gross Value Added (GVA) of life insurance from
4.4% in 2016 to 17.3% in 2020. The reason for such movements may be the
search for return by the insured, which in turn increases the exposure of
the insured to market risk and the possibility of losses due to investment
risk. The representation of these products in the financial assets of the
population is currently low. Moreover, in the last five years, the insurance
sector has registered a growth at a higher average rate compared to the
banking sector. Asset growth in the last three years exceeds the historical
average for the previous ten-year period, which is a positive indicator for
the development of the insurance sector. However, compared to the bank-
ing sector, the size of the insurance sector remains small, which limits the
importance of the sector as a source of risks to financial stability. Finally,
the solvency of the insurance sector as an indicator of the stability of the
sector is still high, based on the high capitalisation of the sector, which
exceeds the regulatory minimum several times over.
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