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Abstract

In July 2022, the Competition and Market Authority opened, on Hoda 
s.r.l.’s recommendation, an investigation (Competition and Market 
Authority, 2022) against Google for its alleged abuse of its dominant 
position and for having hindered interoperability in sharing the data 
of its users with other operators. Hoda itself is a start-up, active in the 
intermediation of personal data through the Weople app; natural persons 
who register with the app delegate Hoda for the collection of their data 
held by other companies, which are then archived in a digital wallet. 
The aforementioned proceeding concluded with an undertaking, with 
communication dated 28th February 2023, by the Alphabet company, to 
develop new, automatic tools that allow network users to download and 
export their data from Google to a third-party app. The case leads one to 
refl ect on the consequences and challenges that Europe is called upon to 
face in managing the phenomenon of the governance and the monetisation 
of personal data.
The institution of data portability, to the extent that it facilitates the circulation 
of data and the mobility of users, offers alternative operators the possibility 
of exerting competitive pressure on tech giants such as Google, which assert 
their dominance on the creation of ecosystems based on the management of 
potentially unlimited quantities of data, functional to one’s business model.
The topic arouses particular interest because if, on the one hand, it paves 
the way for the monetisation of personal data, on the other, it leads one 
to refl ect, as highlighted in the past by the President of the Guarantor 
Authority for the protection of personal data, on the consequences in 
terms of a re-feudalisation of social relationships that the remuneration of 
consent to the treatment of one’s data would risk determining.
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Introduction

The regulatory evolution which, in the European context, has led to 
the current system of rules for the protection of personal data originated 
from the need to offer adequate regulation to the phenomenon of data 
processing; a complex phenomenon characterised by the circulation of 
a good according to the typical characteristics of a market. In addition, 
the need to reconstruct the problem from an economic and patrimonial 
perspective has led observers to consider the hypothesis in which the user 
has access to their own data and obtains profi t from it.

The theme of data processing as an economic operation and its 
regulation in terms of a contractual-negotiation phenomenon had either 
remained absent or in the background in doctrinal refl ections which 
have tended to focus on the connotation of personal data only in terms 
of absolute subjective rights, extra-contractual compensation protection, 
remedial models of personal protection in the fi eld of civil liability, non-
pecuniary damage, etc.

In this different or, better yet, further reading of the case, the limit 
placed on processing has a different reason, namely that of regulating 
a new commodity in a society based on information. The centre of gravity 
shifts from the protection of an integrity not for sale to the regulation of 
a property susceptible to being sold. The commodifi cation of data requires 
a precise choice; either maintain the original setting of national regulations 
and international agreements or replace it with a type of protection that 
allows the commodifi cation of data by regulating its circulation.

The terms “privacy” and “personal data protection’ are still considered 
synonymous today. Yet, despite the undoubted and important intersections, 
the two expressions actually do not coincide. The phenomenon of data 
processing goes beyond the idea of   privacy because the problems and 
needs of regulating data processing also involve profi les other than that 
of confi dentiality or privacy. The regulation on the protection of personal 
data has been affected by a reading that has strongly anchored it to the 
matter of personal protection polarising European regulatory intervention, 
as regards subjective legal situations, in the context of the regulation of 
the fundamental rights of the person.

The negotiation aspects involved in the data processing affair, if not 
denied outright, have been largely downplayed or poorly considered. There 
was, therefore, the need to think in terms of the existence of a market for 
personal data, as well as to address issues that were anything but marginal 
to the phenomenon, such as those linked to the contract relating to 
personal data and the techniques of regulating the data market. In this 
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perspective, the Hoda/Google affair offers the opportunity to retrace the 
fundamental traits of an evolution which, at the regulatory level, has led 
to a more incisive protection of personal data.

The Case

On 5th July 2022, the Competition and Market Authority initiated an 
investigation into Google, following a report from Hoda s.r.l., to ascertain 
the existence of competition violations pursuant to Article 102 of the 
Treaty on the Functioning of the European Union (TFEU).

Hoda is a company based in Milan that created Weople, a data investment 
bank application, while also creating complementary technologies aimed 
at promoting the valorisation of managed data on the market. Interested 
users can register in the application using their own account and password, 
giving a proxy to Hoda to proceed with the collection of data of those same 
users as held by other platforms or by providers of other digital services.

Since May 2019, Hoda has attempted to initiate contact with Google 
for the creation of an interoperability protocol, albeit with negative 
results. Google, in fact, has an application by the name of Google Takeout 
wherein its customers can request and obtain a copy of their data after 
authentication and registration.

Following the notifi cation of the start of the investigation, the 
Cupertino company presented commitments (Competition and Market 
Authority, A552, Provision n. 30215, Annex to Measure no. 30508), 
pursuant to Article 14-ter of Law 287 of 1990 to “facilitate the portability 
of user data through Takeout, improve the usefulness of data exported 
through Takeout and shared by users with third party operators, and 
fi nally accelerate the effective adoption of a new portability solution of 
data from service to service, which Google will make available to third-
party operators, authorised by an end user, whose data is the subject of 
the portability request relating to certain Google products” (Law no. 287, 
1990).

The aforementioned Authority can impose a pecuniary sanction 
or reopen the proceeding ex offi cio if the company concerned does not 
comply with the commitments undertaken (Article 14-ter, cit. paragraphs 
2 and 3). The case caught the attention of the Guarantor for the protection 
of personal data, and asked the European Data Protection Board for an 
opinion on the marketing of personal data and the right to portability 
(GDPR, 2019).

The ongoing nature of the theme is evidenced by the consecration 
of a digitised information and communication society, and offers the 
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opportunity to refl ect on the phenomenon of data monetisation and on 
the connotation that the same data assume when they become goods 
subject to exchange. The institution of data portability, to the extent that 
it facilitates both the circulation of data and the mobility of users, offers 
alternative operators the possibility of exerting competitive pressure on 
tech giants such as Google, which base their dominance on the creation of 
ecosystems built upon the management of potentially unlimited quantities 
of data, functional to one’s business model.

The Legal Issues: The Alleged Abuse of the Dominant 
Position in the Governance of Google Data

The central point of the investigation referred to by the Competition 
and Market Authority is an exploratory look into an abuse of a dominant 
position as regards Google’s conduct aimed at hindering interoperability 
in data sharing along with compressing the right to portability pursuant 
to Article 20 of the (Regulation Parliament and Council, 2016) GDPR 
and also limiting the benefi ts that consumers could derive from the 
enhancement of personal information via the ability of alternative 
operators to develop innovative businesses.

Article 102 of the TFEU, formerly Article 82 of the EC Treaty 
(Communication from the Commission – Guidelines on the priorities of 
the Commission in the application of Article 82 of the Treaty EC, 2009), 
prohibits conduct unilaterally implemented by one or more companies 
holding signifi cant market power aimed at excluding competitors with 
the main purpose of monopolising the market itself to the detriment 
of consumers (abuses of exclusion), or obtain over-competitive profi ts 
towards customers (exploitative abuses). The relevant market, for the 
purposes of assessing the case in question, is characterised by a set of 
activities that allow Google to accumulate, store, and process end-user 
data.

As can be seen from the investigation conducted by the Authority 
(A 552, cit. point 21) – “user access to the Google ecosystem generates an 
extremely informative sequence of data ranging from contact information 
to demographic information, from the identifi cation of places of work, to 
movement data, from data relating to means of payment, to information 
on payments made on the Play Store, in addition to all the information 
that is generated through the use of the services mentioned above”.

The abuse of a dominant position is identifi ed as a situation of economic 
power thanks to which a company is able to hinder the continuation of 
effective competition on relevant markets and to behave independently 
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towards competitors, customers, and consumers (Court of Justice of the 
European Union, 1978, p. 65). For the purpose of considering the conduct 
reported by Hoda, it a data ecosystem developed by Google now becomes 
signifi cant. It is a system which, thanks to the multiplicity of services 
offered, acquires information that, in terms of quantity and quality, allows 
for highly qualifi ed user profi ling.

The hybrid nature of IT platforms, intended to include a plurality of 
different services, makes it diffi cult to identify a unitary concept and apply 
uniform regulation. The fi rst attempt in this direction was represented by 
Parliament and Council Directive 2000 on electronic commerce aimed 
at regulating certain aspects of information society services, and which 
Article 1 letter b of the subsequent Parliament and Council Directive 2015 
qualifi es “service” to mean any information society service, that is to say, 
any service normally provided for remuneration, remotely, by electronic 
means and at the individual request of a recipient of services.

The same Court of Justice of the European Union intervened in a case 
involving Uber in order to clarify the term “platform”, making a distinction 
between those attributable to the category of information services and those 
connected to other economic activities, for which a different qualifi cation 
is required in consideration the nature of the service provided (Court of 
Justice of the European Union, 2018). The Court clarifi ed that “Uber’s 
intermediation service should be considered an integral part of an overall 
service in which the main element is a transport service and, consequently, 
not responding to the classifi cation of information society service pursuant 
to Article 1, point 2, of Parliament and Council Directive 1998, to which 
Article 2, letter a of Parliament and Council Directive 2000 refers, but 
to service in the transport sector, pursuant to Article 2, paragraph 2, 
letter d of Parliament and Council Directive (2006, point 33). In the 
opposite sense, the Conclusions of Advocate General Szpunar (2019, 
paragraph 89) which, restrictively interpreting the criteria set out in 
the Uber judgment, clarifi ed that Article 2, letter a of Directive 2000, in 
conjunction with Article 1, paragraph 1, letter b of Directive 2015 must 
be interpreted as meaning that a service, consisting in intermediation, 
through a platform electronic, (…) in a situation in which the provider 
of said service does not exercise control over the essential modalities 
of such services, constitutes an information society service within the 
meaning of said provisions” (Court of Justice of the European Union , 
2018, point 33).

The digital market has opened the frontier to so-called “Big Data” 
(Pitruzzella, 2016, p. 15), raising quite a few questions of interpretation 
and dividing those who tend to favour the automatic aggregation and 
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processing of data from those who, instead, dwell on the content of the 
very same (Ezrachi, Stucke, 2016, p. 14).

The issue of data management by digital platforms intersects with 
that of the economic value of the data itself. In spite of allegedly “free” 
services, internet access consumers actually pay IT companies a price for 
the management of information concerning them. Indeed, the strategy of 
the apparent provision of a free service is intended to attract a larger pool 
of users, indirectly increasing the economic value of participation in the 
market on the supply side.

The concept of privacy takes on a new connotation, becoming a resource 
sold in exchange for a provision of services, which corresponds to an 
economic return in terms of personal information and sales of advertising 
space. The collection and processing of personal data, and that includes 
sensitive data, should take place in an adequate and effective manner, 
to avoid both attacks on the personal sphere and any unfair commercial 
practices (Maggiolino, 2018, p. 74).

The need to reconcile apparently antithetical areas (privacy, 
competition, and consumer protection) arises from the fact that IT 
companies, in exchange for services offered, acquire market power and 
are able to predict user behaviour and/or even anticipate their choices. 
The very analysis of this topic itself must be broadened in an attempt to 
derive a univocal interpretation key and an adequate regulation from the 
specifi city of the disciplines involved.

The European legislator, without prejudice to the rules contained in 
Directive 2000/31/CE on electronic commerce and other provisions of the 
Union regarding the protection of personal data and the confi dentiality 
of communications Regulation 2016/679/UE of 27 April 2016 (GDPR), 
feels the need to integrate the provisions contained therein with a linear 
discipline that takes into account the challenges and risks associated with 
the emergence of new and more invasive digital services.

The Digital Service Act (Regulation 2022, D.S.A.) and the Digital 
Market Act (DMA) (Regulation 2022, D.M.A.) are inspired by an idea 
whose aim is to increase the protection of network users, but also to 
encourage the development of European digital entities that have been 
thrown into crisis by the intrusive affi rmation of overseas companies 
(Astone, 2022).

The DMA, in particular, aims to dictate rules for digital operators 
who, like Google, act as “gatekeepers” (access guardians), and which are 
identifi ed on the basis of the size of the company, the powers exercised, and 
the position held on the market. Undertakings falling within the context 
of the provisions of the document will have to comply with the provisions 
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contained therein in order to prevent unfair practices or practices that 
limit contestability, under penalty of the imposition of specifi c sanctions, 
such as fi nes and periodic penalty payments (Articles 26, 27, D.M.A.).

The American Congress also intervened on the issue of competition in 
digital markets with a substantial, investigative report (Investigation of 
Competition, 2020) resulting from an accurate study which highlighted 
the monopoly of Google, Amazon, Facebook, and Apple (G.A.F.A.) and 
the strategies used by those companies to maintain one’s domain on the 
web. The document, which provides a complete picture of the repeated 
collection and extrapolation of data to the detriment of other operators 
with less contractual power, depicts the hegemony of US companies on 
the web. The American report suggests a tightening of antitrust laws and 
an enforcement system as suitable measures to restore online competition 
and distort the architecture on which digital operators have laid their 
roots.

The logic underlying the aforementioned regulatory interventions 
sees “data as a fundamental resource of the digital economy and society; 
algorithms as tools capable of extracting value from such data and platforms 
as virtual places in which a large part of the exchanges take place” (Resta, 
2022, p. 971). In the current scenario, the need for a concrete approach 
to the problems relating to the regulation of digital platforms that takes 
into consideration not only the market and the circulation of services 
(Zurzolo, 2023, p. 3), but also the rights of users made vulnerable by the 
dangers of the internet, is evident.

The Risk of the Monetisation of Personal Data in the 
European Strategy on the Free Flow of Information

The Hoda/Google case presented the jurists with the delicate 
question of the marketing of personal data which for years has already 
undermined the GDPR system and prompted the privacy guarantor to 
rule on the matter. At the European level, we are moving in the direction 
of recognising the role of intermediaries to unlock the excessive power of 
“Big Tech”; not only do the Digital Services Act and the Data Governance 
Act (the DGA,Reg.2022/868/UE) aim to achieve this objective, but so do 
the Guidelines on the right of access to data, approved on 18th January 
2022 by the European Data Protection Board, which recognise the role 
of companies providing services to allow data holders to make access 
requests through portals.

In the fact-fi nding survey on “Big Data” of 10th February 2020, the 
antitrust, the Privacy Guarantor, and the Communications Authority 
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observe (page 99) that initiatives such as Weople “(…) could act as 
a consumer empowerment tool potentially capable of partially overcoming 
the limitations described deriving by the current regulation of the right 
to data portability, in terms of contributing to building an awareness on 
the part of users about the economic value of their personal data, thanks 
to obtaining a remuneration for the use of such data by third parties”. 
However, such a trend raises many perplexities especially after the 
connotation that the right to the protection of personal data was enshrined 
within the EU Charter of Nice (The Council Charter of Fundamental 
Rights, 2000, Article 8), which refers to it directly in addition to the right 
to respect for one’s private life and family members (Article 7).

European data law and its evolution have led to a primacy, both at the 
level of the hierarchy of sources and in terms of the scientifi c elaboration 
of the regulation of data processing compared to other fi elds of law aimed 
at regulating the circulation of information, and is a primacy that risks 
being threatened where “the requests for data protection will coexist with 
equal dignity with those of free access and reuse of the same data” (Resta, 
cit. which recalls J. Drexl, 2019, pp. 21).

A clear sign of this change of direction can be seen from the DGA which 
is inspired by the logic of a greater circulation and sharing of data with 
a view to promoting the opportunities created by artifi cial intelligence 
techniques. In this case, the European legislator aims to operate on three 
fronts: the reuse of data held by public bodies; the intermediation for data 
exchange; and the destination of data for altruistic purposes (Article 1). An 
approach of this type results in an “open as possible, closed as necessary” 
system (Poletti, 2022, p. 54), resulting from the intermediation between 
the right to data portability and the need to guarantee interoperability. In 
doctrine, the phenomenon has been described as the result of a transition 
from the interoperability of formats to the interoperability of services 
(Battelli, D’Ippolito, 2019, p. 201), and the multifunctional value of the 
right to data portability has been underlined, interpreted not only as the 
data subject’s power to control the data, but also as a driving factor of its 
free movement (Scorza, 2018, p. 308).

The problematic aspect of the recognition of a patrimonial value to 
personal data lies in the fact that this connotation determines the shift 
of the processing of data from a moral dimension and the protection of 
a fundamental right, to a negotiative dimension and the marketing of the 
data (D’Ippolito, 2020, p. 635). The issue relating to the patrimonialisation 
of personal data is a now a well-established phenomenon; data circulate 
in the market and take on a so-called “exchange value”, which makes 
them become economic assets and, therefore, legal assets, destined for 
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contractualisation (Senigaglia, 2020, p. 760). In digital markets, data 
represent the new currency of exchange; the related services are provided, 
in fact, not in exchange for a monetary consideration, but for a non-
pecuniary consideration, i.e., access to personal data. The new structure 
of economic relationships that are established on the internet leads us 
to refl ect on the existence of “an economy of profi led data” in which 
information relating to the person themselves becomes goods of a market 
and access to free services or products or at symbolic prices allows the 
exchange of information (Nicita, 2019, pp. 1163–1177).

In Italian law, the usual tendency of users to provide their personal 
data to obtain the use of a digital service has now been codifi ed thanks to 
Legislative Decree 173/2021 which has made signifi cant changes to the 
Consumer Code along with to Article 135-octies, paragraph 4, and which 
recognises the possibility of using personal data as consideration for the 
purchase of digital content and services.

The physiognomy impressed by the new data governance strategy 
cannot, however, lead to a compromise of the guarantees built up over 
time with reference to the protection of personal data processing, but 
requires an adaptation of the pre-existing regulatory framework with the 
new reality of digital transformation. Refl ection on the issues mentioned, 
in addition to being current due to the repercussions that the Hoda/
Google affair will have on the qualifi cation of personal data, appears 
complex due to the fact that since the exchange of data is now a vehicle of 
economic growth, the foreseeable consequences end up being identifi ed 
not only with the commodifi cation of data, but also, and to the contrary, 
with the different phenomenon of the circulation of the very same from 
an altruistic point of view.

As observed by the European Data Protection Supervisor, in an 
opinion delivered on 17th March 2017 on the Proposal for a Directive of 
the European Parliament and of the Council relating to certain aspects 
of contracts for the supply of digital content [COM(2015) 634], “(…) one 
aspect of the Proposal is problematic, since it will be applicable to situations 
where a price is paid for the digital content, but also where digital content 
is supplied in exchange for a counter-performance other than money in 
the form of personal data or any other data”. The Guarantor warns against 
the adoption of new provisions such as that referred to in Article 3 of 
the aforementioned Proposal, according to which the directive applies to 
contracts in which the supplier supplies digital content to the consumer, 
or undertakes to do so, and in exchange for which the consumer pays 
a price or actively provides non-pecuniary consideration in the form of 
personal (or any other) data. In fact, the Guarantor observes that admitting 
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that people can pay for goods or services with their data in the same way 
as money is equivalent to making a fundamental right, such as the right to 
the protection of personal data, a commodity, and therefore reduces it to 
simple consumer interest.

Conclusions

The regulatory evolution that led to the construction of a uniform 
regulatory apparatus for the protection of personal data aimed to offer 
organic protection to privacy and other personality profi les in the era 
of new communication technologies. However, the implications of the 
Hoda/Google affair regarding data portability and the European choices 
aimed at promoting its greater circulation seem to sacrifi ce the original 
spirit that had inspired the EU legislator. In such a complex context, it 
is the task of theorists and practitioners of law to reconcile the needs of 
the market with those of the person who, if they become the object of 
an economic transaction, must, however, be treated differently due to 
the peculiar connotation that characterises. An inverted synallagmatic 
relationship is created in which users provide a service, i.e., providing 
data to companies that clearly exploit that information for commercial 
purposes.

The need for a review and/or integration of regulatory instruments 
is incontrovertible, taking into account the long-term consequences 
that entities’ conduct in violation of their competition is destined to 
occur not only on the market, but also in the personal sphere of users. 
The behaviours, habits, and preferences of internet users are captured 
and studied in order to support their choices and anticipate the action 
strategies of current or potential competitors on the internet.

The objective ability of modern electronic computers to satisfy every 
collective need creates a sort of “white light”, but sacrifi ces the very essence 
of man as a person (Sadin, 2019, p. 157). Silently, and through increasingly 
advanced techniques, the internet giants are able to obtain, even from 
conduct occurring offl ine, “collateral information” that contributes to 
their increasing economic strength (Zuboff, 2019, pp. 18–85).
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